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WASHINGTON 


In inviting your choice of this hotel for your 
Washington headquarters, we assure you that 


THE WILLARD 


will contribute its full share to the pleasures of 
your visit. Its fine old hospitality that won the 
favor of presidents and other personages in the 
past is more than a tradition. It is the present 
standard that makes “The Hotel of The Presi- 
dents” one of the most popular in America today. 
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On the subject of federal income taxes nothing 
can be more thorough, more complete, and inclu- 
sive than the above. 1100 pages of reference lead 
you instantly to every official authority: Law, Regu- 
lations, Rulings, Treasury Decisions, Court Cases 
and also the Decisions of the Board of Tax Appeals. 
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VISIBLE RECORDS 


Bring Speed, Simplicity, Economy and Efficiency to 
Modern Record-Keeping 


Loose Leaf Visible Records have proved themselves 
practical and valuable throughout Office and Fac- 
tory. Rediref Loose Leaf binders are being adopted 
for many reasons, the more important being— 
They give fast location of accounts (40 or more 
records before the eye at one time). 
They afford quick reference (being light, com- 
pact and easy to handle). 
They aid ease and speed of posting (having a 
flat writing surface and non-interfering prongs). 
They save space; they save time; they give maxi- 
mum results for minimum investment and oper- 
ating cost. 


Accounts Payable 
Accounts Receivable 
Collection Follow-up 
Credit Records 


Rediref is unique in the Visible Record field. It 
combines for the first time the ease of reference of 
the card file; high capacity of the prong binder; 
and flat-opening sheets in writing position, hereto- 
fore exclusively a ring-book feature. 


The Visible Record Binder has an all-steel back, 


Membership Lists 
Personnel Records 
Production Records 
Purchasing Data 


One problem of Visible Record equipment is the 
shifting of sheets within a series, or bank, to permit 
the insertion of new accounts. In this device the 
problem is solved by the use of a Shift Bar consist- 
ing of two pieces of nickel-plated spring steel, 
hinged at one end. By its use a number of sheets 
may be lifted bodily from the prongs and replaced 
in any desired location. It is speedy in operation, 
simple to use and economical. 


Rediref Visible Records are being used to advan- 
tage in every department of business. A few 
classes of records kept in this way are— 


Quotation Records 
Real Estate Records 
Stock Records 
Traffic Records 


exposed parts nickel-plated, fitted with a simple, 
positive, duplex mechanism which affords two dif- 
ferent open positions—one for posting and one for 
shifting sheets. 


Rediref Visible Binders, sheets and indexes are car- 
ried in stock by the better stationers the country over. 


Ask your stationer or write us for a free copy of our new booklet, 
“Rediref Visible Records” 
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Who is serving as a member of the Advisory Committee which is co-operating with 
the Joint Committee on Internal Revenue Taxation in investigation of the operation 
and effects of the Federal tax system. In addition to being an eminent student im 
the taxation field of economics, Dr. Page has had many years of practical experience 
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We Announce . 


HUBBARD’S 
FEDERAL INCOME TAX LAWS 
ANNOTATED 


By F. MORSE HUBBARD (of the New York Bar) 


A monumental work of more than three thousand pages, by a’ lawyer experi- 
enced in Federal Income Tax Law Practice. 


The only fully annotated compilation of Federal Income Tax Laws, with 
annual cumulative supplement. 


Some Outstanding Features 


. All income tax laws enacted by Congress since 1861. 
Acts arranged in chronological order. 


Each Act treated separately, with its sections in proper 
sequence. 


Every section of each Act fully annotated. 
Every decision, regulation and ruling in its proper place in 
the context to which it relates. 


Amendments to statutes and regulations clearly shown wii 
fully explained. 


Effect of decisions and rulings on previous decisions and 
rulings clearly indicated. 
. Comparison of one Act with another made easy. 
Nothing but official material in the text, all editorial com- 
ment being in footnotes. 
Appendix containing miscellaneous statutes. 
11. Forms used under all the modern Acts. 
12. Tables and finding lists. 


13. Comprehensive topical index. 


14. Annual cumulative supplement service—always up-to-date. 


When you see HUBBARD’S FEDERAL INCOME TAX LAWS ANNO- 
TATED you will understand what we mean when we say that it is the only real 
LAWYERS’ REFERENCE BOOK on the subject. 


Write to us, or to your own law book seller, for 12-page descriptive pamphlet 
showing specimen pages of the book and stating terms of subscription 


Ready for delivery in August. 


“BAKER. VOORHIS. 8 CO. 
_45 JOHN ST.~ ~ ~ NEW RONG 
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Validity of Amended Regulations 
Relating to Sales by Executors 


By L. A. LECHER* 


HE importance of the amendment of Article 343 
of Treasury Regulations 45, 62, 65 and 69, espe- 
cially to banks, trust companies and others who 
frequently act as executor and administrator, becomes 
apparent when we consider that the amendment is 
retroactive (applying to all income tax acts since the 
Act of 1918) and that the executor 
or administrator is personally liable 
for the tax and cannot recoup his 
loss in cases in which the heirs have 
dissipated their inheritance. In one 
case, which has come to the attention 
of the writer, the additional tax, 
based upon the new regulations, is 
over $170,000.00, plus three years’ 
interest, more than 25 per cent of 
the entire net estate of the decedent. 
Under the regulations in force when 
the sale of certain estate assets was 
made by the administrators, there 
was no tax upon this transaction. 

The new regulations were promul- 
gated on April 6, 1927, by Treasury 
Decisions 4010, 4011 and 4012. 
Article 343 of the regulations, ever 
since the Revenue Act of 1916, had 
provided (in substantially unchanged 
form) that: 

“No taxable income is realized from the 
passage of property to the executor or : 
administrator on the death of the decedent, 
even though it may have appreciated in value since the decedent 
acquired it. In the event of delivery of property in kind to a 
legatee or distributee, no income is realized. Where, however, 
the executor sells property of the estate for more than its 
value at the death of the decedent, the excess is income, or 
may be capital gain, taxable to the estate.” 

The new regulations substitute, for “value at the 
death of the decedent,” the words “cost or other basis 
to the decedent, as the case may be.” 


The amendment was occasioned by the decision of 
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the Court of Claims in re McKinney, et al., v. United 
States, decided May 3, 1926 (4 Am. Fed. Tax Rep. 
6041). That was an action brought to recover a tax 
paid, based upon a sale of stock by the executors at a 
price in excess of the appraised value at decedent’s 
death, but less than the decedent’s cost. The court held 
that no taxable gain results, under 
the Revenue Act of 1918, from the 
sale by executors of stock (acquired 
by a decedent before March 1, 1913) 
for less than both cost and March 
1, 1913, value, but for more than 
the appraised value at date of death 
for probate proceedings. The court 
stated that the executors were the 
personal representatives of the de- 
cedent, that the stock was the same 
as it had been in the hands of 
the decedent, who would have real- 
ized no gain had he sold the stock 
himself, and the fact that the sale 
was made by the executors did not 
alter the situation. The decision 
is based upon Sec. 202 (a) of the 
Revenue Act of 1918, which pro- 
vided : 

“That, for the purposes of ascertain- 
ing the gain or loss sustained from the 
sale or other disposition of property, 
real, personal or mixed, the basis shall 
be— 

(1) In the case of property acquired before March 1, 1913, 
the fair market price or value of such property as of that date; 
and 

(2) In the case of property acquired on or after that date, 
the cost thereof; or the inventory value if the inventory is 
made in accordance with Section 203.” 

The United States Supreme Court denied a petition 
for a writ of certiorari in this case on October 25,° 
1926. It is well settled law that denial of a petition 
for a writ of certiorari does not operate as an affirm- 
ance on the merits. - ' 

The reasoning of the Court of Claims in the Mc-, 
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Kinney case is in direct conflict with the reasoning in 
the recent case of Nichols, et al., Executors, v. United 
States, decided by the same court on April 4, 1927 
(C. C. H. 1927, Vol. 3, page 7244). The Nichols case 
involved the question of the taxability of decedent’s 
distributive share of the profits of a partnership, which 
profits were earned prior to the decedent’s death, but 
which were not collected by the partnership nor paid 
over to the decedent during his lifetime. The decedent 
had made his income tax returns on a cash basis. 

The Court of Claims, in deciding that these profits 

paid over to the executors, after the decedent’s death, 
were not taxable income, but were corpus to the 
estate, said: 
_“For taxation purposes, the individual’s income, during his 
lifetime, and the income of his estate, after his death, are 
distinct things, the individual and his estate being separate 
entities. The taxing statute makes plain this distinction, be- 
cause Section 210 of the Revenue Act of 1918, 40 Stats. 1062, 
imposes a normal tax upon the ‘net income of every indi- 
vidual,’ and Section 219 imposes the same rate of tax upon 
the income of estates, ‘including income received by estates of 
deceased persons,’ during the period of administration. Section 
401 imposes a tax upon the transfer of the net estate of every 
decedent dying after the passage of the Act. This net estate 
is to be determined (Section 402) by taking the value of the 
gross estate of the decedent, including therein ‘the value at the 
time of his death of all property, real or personal, tangible or 
intangible, wherever situated,’ and making certain authorized 
deductions. The tax thus imposed upon the transfer of the 
estate is upon the interest which ceases by reason of the death, 
and is not upon the interest to which legatees and devisees 
succeed. (Citing cases.) An interest thus ceases and the 
estate begins at the time of the death. When, therefore, an 
item is properly determined to constitute a part of the gross 
estate of a decedent for estate-tax purposes, it cannot, by any 
sort of reasoning, be made to constitute a part of the income 
of the same estate. It is a part of its corpus. The income of 
an estate which the statute taxes is, generally speaking, the 
income which accrues after the estate begins, and it begins with 
the decedent’s death.” 

The decision in the McKinney case is also in direct 
conflict with the decision of the United States Board 
of Tax Appeals in re Bray, Admx. of Richard Bray, 
4 B. T. A. 42 (decided April 21, 1926), as well as im 
re Estate of Willard Straight, Docket No. 2548, de- 
cided June 6, 1927. The question involved in the Bray 
case was whether the basis, on a sale by an administra- 
trix of stock belonging to the decedent’s estate, should 
be the cost to the decedent or the appraised value at 
the time of decedent’s death. The Board held that the 
appraised value at the time of decedent’s death 
controlled. 


The McKinney decision is also in conflict with the 
past rulings of the Treasury Department. (See I. T. 
1563-C. B. II-1, pp. 49 and 50; I. T. 1597-C. B. II-1, 
p. 132; I. T. 1868-C. B. IT-2, p. 168; S. M. 3256-C. B. 
IV-1, pp. 186 to 188). 


Amendment of 1921 


In 1921 Congress amended Section 202 (a) of the 
Income Tax Act, apparently having in mind the situa- 
tion pointed out in the McKinney case, though long 
before that case was decided, by enumerating certain 
exceptions to the use of cost or March 1, 1913, value 
as the basis for ascertaining gain or loss from sales. In 
so far as that amendment is material here, it provides: 


“Sec. 202 (a) (3). In the case of such property, acquired 
by bequest, devise or inheritance, the basis shall be the fair 


market price or value of such property at the time of such 
acquisition.” . 
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A similar provision is contained in the Revenue Acts 
of 1924 and 1926. 

Article 343 of the regulations, until modified on 
April 6, 1927, in construing Sec. 202 (a) (3) of the 
Revenue Acts of 1921, 1924 and 1926, provided that: 

“Where, however, the executor sells property of the estate 
for more than its value at the death of the decedent, the 
excess is income, or may be capital gain, taxable to the estate.’’ 

It is well settled law that a re-enactment by Con- 
gress, without change, of a statute which had previously 
received long continued executive construction, is an 
adoption hy Congress of such construction —Uwnited 
States v. Falk & Bro., 204 U. S. 143, 152: United 
States v. Cerecedo Hermanos y Compania, 209 U. S. 
337, 339; Edward v. Wabash Railway Co., 264 Fed. 
610, 618. 

The case of Edwards v. Wabash Railway Co. (supra) 
Was a suit to recover the amount of stamp taxes de- 
manded under the War Revenue Act of 1917. The 
court, in that case, held (p. 618): 

“Congress, by re-enacting the Act, without substantial change 
in the provision now under consideration, adopted the con- 
struction which the Treasury Department, for fifteen years, 
had nlaced upon it. We are under obligation to give to the 
Act the interpretation which Congress intended it should have.” 

The Treasury Department, in its interpretation of 
the Revenue Acts of 1916 and 1918 (before the amend- 
ment to Sec. 202, in 1921) and of the Revenue Acts 
of 1921, 1924 and 1926 (after the amendment), has 
consistently and uniformly interpreted those acts to 
mean that the basis, on a sale by an executor or adminis- 
trator, was the appraised value of the property at de- 
cedent’s death. 


Basis of Amendment to Regulations 

Apparently the recent amendment of the regulations 
rests upon three theories: 

(1) If property increases in value during decedent’s 
lifetime, and that increase is realized by the executor 
by sale after decedent’s death, somebody made an in- 
come, and the Government is wrongfully deprived of 
an income tax, unless it is permitted to collect it from 
the estate ; 

(2) That the decedent and his executor or adminis- 
trator are one entity, and are taxable as such; 

(3) That subdivision (3) of Sec. 202 (a) does not 
apply to sales by executors or administrators in that 
they do not acquire the property “by bequest, devise 
or inheritance,” but acquire title by operation of law. 


We will consider these three theories in the order 
named. 


A Tax Arises Because Somebody Made an Income 


The Treasury Department’s decision is apparently 
based upon the theory (which it argues at length in its 
brief in the Nichols case) that, if the decedent had sold 
the property, he would have derived a taxable gain, 
and that, unless the administrator is taxed on the gain, 
he making the sale, the Government is deprived of a 
tax to which it is justly entitled, and that the situation 
is not altered by the collection of the estate tax, be- 
cause the estate tax is based upon the value of the 
estate at death, regardless of whether there has been 
increase or decrease in the value of capital assets. This 
argument proceeds from the false premise that, because 
the Income Tax Act makes a given transaction tax- 
able, the Government is defrauded out of a tax if the 
transaction does not take place. This is not the law. 
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The Act taxes capital gains, but no taxpayer is com- 
pelled to make a sale. He may hold the property until 
the increase in value again disappears or even until 
the property becomes practically worthless and then sell 
and have a deductible loss. The Government is not de- 
frauded out of a tax nor does it suffer a loss if the 
taxable transaction does not take place any more so 
than does the man suffer a loss who proposes to an 
heiress and is rejected. In both cases there would have 
been a gain if the transaction had taken place, but 
neither had a right to insist upon favorable action. 
Both suffer a disappointment in a hope unrealized, but 
neither suffers a loss. 

The Income Tax Law provides that, if the taxpayer 
realizes a gain in his lifetime by selling a capital asset 
at a profit, the Government gets a tax, and, upon his 
death, the estate tax is based upon what the taxpayer 
has left after payment of the income tax on the gain 
so realized during decedent’s lifetime. The Act pro- 
vides, as will be hereinafter pointed out, that, if the 
taxpayer dies without making a sale, and title to his 
property passes to his estate, the estate constitutes a 
new taxable entity; one estate has ended and another 
has begun and the Income Tax Act treats each one 
separately and differently. The transaction which is 
taxable is a sale of property, at a profit, by the person 
who owned it while the increase in value took place, 
and then only the increase accruing since March 1, 
1913. Most capital was at one time income, and, if the 
law permits proceeds of a sale of property to be taxed 
as income merely because there was a gain in value 
of that property while it was held by some previous 
owner, then practically all capital can be taxed as in- 
come. It is submitted that this is not the law. 
Decedent and His Executor Are Separate Entities 


The new regulations, if they can be sustained at 
all, must rest upon the basis that the decedent and his 
executor or administrator are, for tax purposes, one 
and the same entity. It is submitted that there are 
two answers to this proposition: 


(1) The Income Tax Acts treat them as separate 
entities; and 

(2) Any attempt by Congress to treat them as one 
entity, at least in so far as the taxation of gains de- 
rived from the sale of capital assets is concerned, would 
probably be unconstitutional. 


The Income Tax Acts Treat the Decedent and His 

Personal Representative as Separate Entities 
_ While it is true that an executor or administrator, 
lor some purposes, is the representative and stands in 
the shoes of the decedent, it is not true for all purposes. 
Under the law of most, if not all, of the states, the 
executor or administrator takes the legal title to the 
personal property of the decedent, but he takes only 
the naked legal title, in trust, for creditors to the ex- 
tent of the decedent’s indebtedness, and for the legatees 
or heirs at law of the decedent as to the remainder 
thereof. 

“The right of the heir to his distributive share in the estate 
vests at once upon the death of the decedent, and actual dis- 
tribution gives no new title, but merely ascertains the property 
to which the title attaches.” 11 R. C. L., § 162, p. 153. 

“The right of the heir to his distributive share in the estate 
vests instanter upon the death of the decedent.”—Blackman v. 


Baxter, Reed & Co., 100 N. W. 75. See also Bingham vy. Long 
(Mass.), 144 N. E. 77. Rowell v. Rowell, 122 Wis. 1, 9. 
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We, therefore, turn to the Income Tax Act itself to 
determine whether that Act, for income tax purposes, 
treats the decedent and his personal representative as 
one or as separate and distinct entities. The Act leaves 
no doubt on this question. Sec. 210 of the Revenue 
Act of 1921 (and the subsequent Acts contain similar 
provisions) provides: 

“There shall be levied, collected and paid, for each taxable 
year, upon the net income of every individual, a normal tax,” 


ee. 
Sec. 219 (a) of the Act provides: 


“That the tax imposed by §§ 210 and 211 shall apply to the 
income of estates or of any kind of property held in trust, 
including-— 


(1) Income received by estates of deceased persons during 
the period of administration or settlement of the estate.” 

It was held, in Bankers Trust Co., et al., v. Bowers 
(C. C. A. 2nd Cir.), 295 Fed. 89, that: 


“A decedent and his estate are separate taxable entities under 
Revenue Act 1921 and a return made for a decedent by his 
executors for the calendar year in which he died, under Section 
223, and a return made by them for his estate for the same 
calendar year, under Section 225, are each returns for the full 
calendar year and the tax is to be computed thereon as such, 
and not as on a return ‘for a period of less than one year,’ 
under Section 226.” 


Under the Act, the executor or administrator makes 
two returns during the year in which the decedent died, 
one covering the decedent’s income up to the date of 
his death and the other covering the income of the 
estate for the balance of the same year. The executor 
is required to make the decedent’s return upon the 
same basis (cash or accrual) as that theretofore fol- 
lowed by the decedent ; he is permitted to make the re- 
turn for the estate upon whichever basis (cash or 
accrual) he elects:—Bankers Trust Co. v. Bowers, 295 
Fed. 89, 94. 

The deductions for charitable contributions allowed 
to the decedent, under Sec. 214 (a) (10), differ sub- 
stantially from the deductions for similar purposes 
allowed to the estate, under Sec. 219 (b) (1). 

The surtax rates are computed separately on deced- 
ent’s return and on the estate’s return for the frac- 
tional parts of the same calendar year.—Sec. 211 (a): 
Sec. 219 (a). 

Both the decedent and his estate are entitled to a 
full year’s exemption covering the same calendar year 
and the exemptions differ, the exemption allowed to 
the estate being that of a single person, regardless of 
the status of the decedent—Sec. 216 (c) ; Sec. 219 (c). 


Under Sec. 219 (c) of the Act it is provided: 

“That, in determining the net income of the estate of any 
deceased person during the period of administration or settle- 
ment, there may be deducted the amount of any income prop- 
erly paid or credited to any legatee, heir or other beneficiary.” 

Sec. 403 of the Act, in defining how the value of 
the net estate, for the purposes of the estate tax, shall 
be determined, provides that certain deductions, such 
as funeral expenses, administration expenses, claims 
against the estate, etc., shall be allowed, but that not 
“any income taxes upon income received after the 
death of the decedent” shall be deducted. 

The effect of the last cited provision upon the appli- 
cation of the amended Regulations becomes apparent 
when we consider a few concrete cases. 

In a case now pending before the Unit, shares of 
stock of the decedent weré sold by the administrators 
at the appraised value at time of death, but at a gain 
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of $400,000.00 over the decedent’s cost. The estate 
tax was based upon the appraised value of this stock 
at the death of the decedent. The estate tax is an 
excise tax upon the right to transmit property and not 
upon the right to inherit property. Basing the tax on 
the net value of the estate at the date of death is, there- 


fore, the correct basis. The administrators sold the 
stock at the appraised value. The application of the 
amended Regulations to the sale results in a tax to the 
estate of over $170,000.00. This tax, under the pro- 
visions of Sec. 403 (a) (1) of the Act, cannot be 
deducted from the gross estate for estate tax purposes. 
The estate would, therefore, pay an estate tax based on 
the appraised value of the shares sold, but the heirs 
would actually receive $170,000.00 less than this. 


If the Income Tax Act contemplated that gain 
derived through the sale of capital assets by an execu- 
tor, at the appraised value, but at a value in excess of 
the decedent’s cost, due to appreciation during deced- 
ent’s lifetime, should constitute taxable income to the 
estate, then the Act would certainly have permitted the 
deduction of such tax from the gross estate in deter- 
mining the net estate for estate tax purposes. 


Further Illustrations of the Application of the New 
Regulations to Concrete Cases 


Assume a $400,000.00 net estate, consisting of one 
capital asset appraised at that amount and which cannot 
be sold in parcels, with debts of $1,000.00. The ad- 
ministrator sells the capital asset at its appraised 
value, in order to raise funds to pay the $1,000.00 of 
debts. If the capital asset did not cost decedent any- 
thing, then there would be an income tax of over 
$170,000.00 to the estate by reason of the sale, solely 
because of the existence of $1,000.00 of debts. 


If the appraised value of an estate is $400,000.00 
and it has $230,000.00 of debts, leaving the net estate 
$170,000.00, and the administrator sells the capital 
asset at the appraised value, but which asset cost the 
decedent nothing, the entire equity of the heirs, $170,- 
000.00 is wiped out by the income tax on such sale, 
although the estate is required to pay an estate tax on 
the net estate of $170,000.00. 


Assume the same conditions as to the value and 
cost of the capital asset, but with debts of $400,000.00. 
If the asset is sold at the appraised value, there is just 
enough cash on hand to pay the creditors in full. The 
deduction of an income tax, on the sale of $170,000.00 


results in creditors receiving only 23/40 of their re- 
spective claims. 


The Revenue Act of 1921, Sec. 202 (a) (2), in 
determining the basis for ascertaining gain or loss, dis- 
tinguishes between property acquired by gift after 
December 31, 1920, and property so acquired before 
December 31, 1920, providing that, in the latter case, 
the basis shall be the fair market price or value of 
such property at the time of such acquisition. No 
such distinction is made in that Act respecting sates 
by an administrator, so, if the amended Treasury reg- 
ulation is valid, an estate is treated worse than a donee, 
even though the donee now pays no gift tax, while the 
estate does pay an estate tax. If the amendment is 
sound, the estate is also more seriously penalized if 
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the administrator makes a sale of a capital asset which 
has appreciated in value during decedent’s life than if 
the decedent himself made the sale, for, while the 
income tax would be the same in both cases, the estate 
pays an estate tax, in the event the decedent makes 
the sale, upon only the net amount of the estate remain- 
ing after the income tax arising from such sale has 
been paid, while, if the administrator makes the sale, 
such income tax is not deductible from the gross estate 
for estate tax purposes. 

Under the regulations as they existed before. the 
amendment of April 6, 1927, the estate tax was based 
upon the appraised value of the estate, and any income 
derived by the estate through the sale of capital assets 
at a price in excess of such appraised value was. tax- 
able as income to the estate. This rule resulted in an 
estate tax based on the full net value of the decedent’s 
estate and an income tax on any realized increase in 
value thereafter. This is the logical rule and, in the 
writer’s opinion, the only rule warranted by the law. 

In this connection, it is pertinent to refer to the 
case of United States v. Supplee-Biddle Hardware Co., 
265 U. S. 189, 196, in which the Supreme Court held 
that a duplication of an estate tax and of an income 
tax, on the proceeds of the same property, even in an 
exigent war tax measure, is to be avoided, unless re- 
quired by express words. 


When Is Income Derived from the Sale of Capital 
Assets? 


The Act, Sec. 213 (a), in defining gross income, 
states that it “includes gains, profits and income de- 
rived from * * * sales or dealings in property, whether 
real or personal,” etc. 


It is well settled that Congress cannot, by declaring 
something to be income, make it income, unless it is, 
in fact, income. Pollock v. Farmers Loan & Trust Co., 
158 U. S. 601, 704. Eisner v. Macomber, 252 U. S. 
189, 202. 


The Supreme Court of the United States, in re 
Eisner v. Macomber, 252 U. S. 189, on page 207, de- 
fines income as follows: 

“Income may be defined as the gain derived from capital, 
from labor, or from both combined, provided it be understood 
to include profit gained through a sale or conversion of capital 
assets, to which it was applied in the Doyle case, pp. 183, 185.” 
(Citing Doyle v. Mitchell Bros. Co., 247 U. S. 179, 185.) 

In the Doyle case (p. 185), the court, in discussing 
when a sale of capital assets results in gain or loss, 
says: 

“In order to determine whether there has been gain or loss, 
and the amount of the gain, if any, we must withdraw from the 
gross proceeds an amount sufficient to restore the capital value 


that existed at the commencement of the period under con- 
sideration.” 


In Lynch v. Turrish, 247 U. S. 221, the court cited 
with approval the following language of the Circuit 
Court of Appeals: 


“The amount was the realization of an investment made 
some years before, representing its gradual increase during 
those years and which reached its height before the efféctive 
date of the law, that is, before March 1, 1913, and the’ mere 
change of form of the property, as from real to personal 
property or from stock to.cash was not income to its holders 


because the value of the property was the same after as before 
the change.” 


It was held, in the Lynch case, as well as in the case 
of Doyle v. Mitchell Bros. Co. (supra), that increase 
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in the value of property occurring before the effective 
date of the Income Tax Law, and subsequently real- 
ized by a sale of the property, is not taxable income 
within the meaning of the Income Tax Acts, but is 
corpus. All of the recent Income Tax Acts recognize 
this principle by the express reference to March 1, 
1913 value. Is it not equally true that increase in 
value of a capital asset during the lifetime of a de- 
cedent constitutes corpus to his estate and that the 
realization of such increase in value by sale by the 
administrator does not constitute income to the deced- 
ent’s estate? 


Decedent ceases to own his property at the moment 
of death. The legal title to his personal estate vests 
in his executor or administrator and the legal title to 
his real estate immediately vests in his heirs or dev- 
isees. One title has, therefore, ended and another 
has begun. Under what reasoning can increase in 
value occurring during the time decedent owned the 
property result in income to his estate by sale thereof 
after his death? 


It would seem that, if the decedent and his personal 
representative are not separate entities for income tax 
purposes, and the executor sells, at the appraised value 
at death, property of the estate which has increased in 
value during decedent’s lifetime, the realization of such 
increase in value should either be shown in a combined 
return of the decedent’s income and the estate’s income 
for the taxable year, or else it should constitute income 
to the decedent and be reported in his return, inas- 
much as the entire increase in value occurred during 
the decedent’s lifetime, and, if death does not change 
the status and the executor is the personal representa- 
tive of the deceased, then, if it is income at all, why 
is it not income to the decedent? The courts have held 
that it is not income to the decedent. 


In the case of Catherwood v. United States, (C. C. 
A. 3rd Cir.) 291 Fed. 560, in which an attempt was 
made to deduct the estate tax from the decedent’s in- 
come, because the income received by the executor was 
too small to make the deduction from his income of 
any benefit, the court held that the income of the 
decedent, for the portion of the taxable year during 
which she lived, and the income of the estate, for the 
remaining part of the same year, each constituted in- 
come for the entire taxable year and must be reported 
separately, and that the executor may be entitled to 
different deductions in the return of the estate than 
those allowed to the decedent. 


In the case of Bingham v. Long (Mass.), 144 N. E. 
77, the executors sold personal property of the estate 
of the decedent at an advance over its cost to the 
decedent, but at a price less than its fair market value 
at decedent’s death. The court said: 


“The question for decision is whether, in case of a sale by 
executors, during the settlement of the estate, of intangible 
property owned by the testator at his death, the basis for ascer- 
taining whether there has been a gain or a loss for income 
tax purposes is the value of such property at the time of the 
death of the testator or its value at the time of its acquisition 
by him. * * * 


A tax is imposed on the ‘income received by estates held in 
trust.’ The income of estates thus taxed can refer only to that 
received from the body of capital after the death of the original 
owner. 
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Although the tax is exacted in these instances from the 
executor, administrator, or trustee, the persons upon whom 
the burden of the tax fairly rests is the beneficiary. * * * 
The right and interest of the beneficiaries in the property of 
the estate springs into existence at the death of its testator. 
(Citing cases.) 

The executor or administrator, while in some respects hold- 
ing in the right of the deceased, has title in his own right. He 
is the owner of the personal estate of the deceased although in 
a fiduciary capacity. * * * 

The decedent did not receive any income by the passage of 
his property on his death to his executor. The executor be- 
came on his appointment accountable for the actual value of the 
estate. (Citing cases.) He received no profit or income arising 
from sales of intangible personal property of the estate be- 
tween his own acquisition of the estate and the sale of the 
property in question. None of the beneficiaries of the estate 
have or can receive any such income. No such income accrued.” 


Sale of Property Acquired by Gift 


In re Taft v. Bowers (U. S. Dist. Ct. S. D., N. Y.), 
15 Fed. Rep. (2nd Series) 890, an income tax had 
been assessed against a donee, based on the difference 
between the selling price of the gift and the cost there- 
of at the date of its acquisition by the donor, in accord- 
ance with the present Revenue Act. The court, in 
holding that the tax was illegally assessed, says: 

“It is my opinion that no part or portion of the value of 
an outright bona fide gift as of the date of delivery is, or 
can, constitute taxable income in the hands of the donee. So 
far as the latter is concerned, the gift is a capital transaction. 
His liability for future income therefrom must be based on the 
value of the gift as of the time the transaction is complete, and 
not upon the cost of the property at the date of its acquisition 
by the donor. If the construction of the tax law, for which 
the government contends, should be applied, it means that the 
donee of property is to ‘be taxed upon an increment in value 
which, if it can be regarded as income at all, is income to 
another, viz., the donor. A tax levied upon that increment in 
the hands of the donee necessarily results in a direct levy upon 
the gift. If the gift consisted of money, would it. be argued 
that the donee is to be taxed on the difference in value of the 
money—that is, its purchasing power—as between the date 
of its acquisition by the donor and the date of its delivery to 
the donee? I think not. The money would be regarded as 
capital in the hands of the donee, and so I think that that 
which may be converted into money, as of the date upon which 

it is given away, must, so far as the donee is concerned, also 
be regarded as capital. g 

If the value of a gift at the date of the gift consti- 
tutes capital to the donee, then a fortiori the value of 
decedent’s property, as of the date of his death, con- 
stitutes capital or corpus to his estate. 


In the case of Rice v. Eisner (C. C. A. 2nd Cir.), 
16 Fed. (2nd Series) 358, the court had before it the 
question of whether, under the Revenue Act of 1913 
(which contained no express provision relating to in- 
come derived from the sale of gifts), gains derived 
from the sale of gifts were taxable at all, and, if tax- 
able, on what basis. The court held that such gains 
are taxable, under the Act of 1913, and that the basis 
for computing the gain was the value of the gift when 
received. 


The Board of Tax Appeals, In re Appeal of Dorothy 
Payne Whitney Straight, Executrix Estate of Wulard 
Straight, Docket No. 2548, promulgated June 6, 1927, 
held that the basis, on the sale of property by an execu- 
tor, is the same as the basis in the case of sale of 
property acquired by gift, namely, the value at the date 
of acquisition. In its decision, the Board states: 


“In so holding, we are aware that our conclusion cannot be 
reconciled with that reached by the Court of Claims in McKin- 
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ney V. United States, decided May 3, 1926. However, it seems 
to us that court did not have brought to its attention the full 
force and effect of the principles established in the Merchants 
Loan & Trust Co. case. We also have the advantage of having 
the opinion of Judge Hand in the Rice case.” 

In the Straight case, the executrix sold stocks be- 
longing to the estate for some $480,000.00 in excess of 
the value of the stock at the date of decedent’s death 
and some $224,000.00 in excess of the original cost to 
the decedent. The executrix claimed that, under the 
Revenue Act of 1918, the transaction was either not 
taxable at all or, if taxable gain resulted, the basis 
is the decedent’s cost and not the appraised value at 
the date of death. The Commissioner, on the other 
hand, contended that the estate is a separate taxable 
entity and that the cost of the stock to the executrix, 
which is to be used as the basis, is the value of the stock 
as of the date of death of decedent. 


If, as is now well settled by the decisions, Congress 
could not constitutionally tax increase in value arising 
before the Income Tax Amendment became effective, 
but realized by sale thereafter, then how can Congress 
constitutionally tax, as income, increase in value aris- 
ing’ during decedent’s lifetime, but realized by his 
estate by a sale after his death, his estate constituting 
a separate taxable entity? 

If the amendment of 1921 to Sec. 202 (a) of the 
Act does not cover sales by an executor or administra- 
tor, then, if the transaction is taxable at all, the basis 
must be determined by reference to Sec. 202 (a) oi 
the Act, which says that, if the property was acquired 
after February 28, 1913, “the basis shall be the cost of 
such property.” It will be noted that the statute says 
the “cost” of the property and not the “value” of the 
property. 

Assume that the decedent had himself acquired the 
property by bequest after March 1, 1913; that it in- 
creased in value during his lifetime, and was sold by 
his administrator at its appraised value at the date of 
death of the decedent. If Sec. 202 (a), providing that 
the basis shall be “the cost of such property,” applies 
what is the “cost”? It actually cost the decedent noth- 
ing, as he obtained it by bequest. Will it be claimed 
that, therefore, the entire selling price constitutes tax- 
able income to his estate? If it be admitted that its 
value at the time the decedent inherited the property 
governs, then it must follow that the property, at the 
time the decedent received it by bequest, constitutes 
corpus or capital, and that no part of its then value 
constitutes income. 


Assume that the decedent, instead of having acquired 
the property by bequest, found it. Even the amend- 
ment of 1921 does not apply to found property. What 
would be the basis, in such case, if the property was 
thereafter sold by the decedent’s administrator? Would 
it be its value at the time the decedent found it or, the 
decedent having had no “cost,” would the entire selling 
price constitute taxable income to his estate? 


Does the Amendment of 1921 to Section 202 (a) of 
the Revenue Act Cover Sales by Executors 
and Administrators? 


It is asserted by the Treasury Department that an 
executor or administrator cannot avail himself of the 
provisions of the amendment of 1921, providing that: 
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“(3) In the case of such property, acquired by bequest, 
devise or inheritance, the basis shall be the fair market price 
or value of such property at the time of such acquisition,” 
for the reason that an executor or administrator does 
not acquire property by bequest, devise or inheritance, 
but acquires his title by operation of law. 

It will be noted that the amendment of 1921 is not 
limited to the sale of property by the person who so 
acquired it, but covers all sales of the property so 
acquired. Is it not quite apparent that the amend- 
ment was intentionally so framed with the view of in- 
cluding sales by executors or administrators who hold 
only the naked legal title ? 

As was well stated by the United States Supreme 
Court in re Lynch v. Turrish, 247 U. S. 221, 230, in 
construing a provision of the Income Tax Act of 1913: 

“Granting that there is a shade of difference between the 
words, it cannot be granted that Congress made that shade 
a criterion of intention and committed the construction of its 
legislation to the disputes of purists.” 

Where ambiguity exists in a statute, the courts 
attempt to ascertain the intention of Congress. ‘That 
ambiguity does exist with respect to the amendment of 
1921 should readily be conceded by the Treasury De- 
partment, because that Department itself, by its own 
promulgated regulations, for six years placed a dif- 
ferent interpretation upon the amendment than it now 
contends for. 

What was the intention of Congress? If we take 
the amendment of 1921 literally, it does not include 
personal property of an intestate, because that is not 
property acquired by either bequest, devise or inherit- 
ance (which latter term strictly applies only to real 
estate). Will it be contended by the Treasury De- 
partment that Congress intended to discriminate be- 
tween a bequest under a will and the succession of per- 
sonal property to an heir in intestacy proceedings? 
The amendment of 1921 to Sec. 202 (a)- used the term 
“or inheritance.” Subdivision (3) of Section 213 (a), 
of the same Act, until the amendment of 1926, used 
the phrase “or descent,” in defining what property 
should be excluded from the term “gross income.” In 
1926 Congress substituted the phrase “or inheritance” 
for the phrase “or descent,” in Section 213 (a) (3), 
for the purpose, as stated by the Senate Committee on 
Finance, “of more appropriately including both real 
and personal property.” Strictly construed, the amend- 
ment to Section 213 (a) (3) did not accomplish the 
purpose intended, as the term “inheritance,” strictly 
construed, does not include personal property. Did 
Congress intend, by the amendment of 1921, to provide 
a different basis for the sale of personal property by 
an administrator than for the sale of real estate nec- 
essary to pay debts of the decedent? In both cases the 
sale is made by the executor or administrator; in the 
case of personal property, he holds the legal title; in 
the case of real estate, the heir or devisee holds the 
legal title from the moment of death of the decedent. 

Did Congress intend, by the amendment of 1921, 
that an estate heavily indebted should be subjected to 
heavier income taxation than an estate free from debt? 
The administrator is required to sell decedent’s prop- 
erty during administration only for the purpose of 
paying the debts of the decedent. Under the new 
Treasury regulations, if the administrator does so sell 


(Continued on page 308) 










to 
rt ? 


ot 
WW" 
ell 





Valuation of Industrial Common 


Stock for Tax Purposes 


By CHARLES W. JONES* 


with the importance of securing correct valuations 

for industrial shares when dealing with the Gov- 
ernment tax departments it is to be found in the 
Couzens case, recently heard by the U. S. Board of 
Tax Appeals. Millions of dollars depend on the final 
decision. 

The attorneys for Senator Couzens and the other 
minority: holders of Ford Motor Company stock insist 
that the shares were worth, on March 1, 1913, the basic 
date for determining profit derived from sale, about 
$9,500, which was the value as determined by a former 
commissioner of internal revenue. 
The present Commissioner seeks to 
upset the value fixed by his prede- 
cessor and to substitute a value of 
$3,500 per share. This would in- 
crease by $6,000 per share the tax- 
able profit on the sale of $13,500 of 
the minority holdings te Henry Ford 
in 1919. The amount of tax in- 
volved, the brilliant array of counsel 
and expert witnesses and the length 
of the trial, which dragged out for 
weeks, focused the eyes of the entire 
country on the contest. 

Aside from the law point involved, 
as to whether one Commissioner of 
Internal Revenue has power to re- 
open a valuation determined by his 
predecessor, the outstanding point of 
interest to tax specialists is the amaz- 
ing divergence in the appraisals made 
hy the valuation experts, whose esti- 
mates ranged from a share value of 
$3,500 to $15,000,—admittedly quite 
some spread. Doubtless, all are hon- 
est opinions, but necessarily some are 
erroneous. 

From a reading of the testimony in the Couzens case 
one might gain the impression that the valuation of 
industrial securities presents a problem of such extreme 
difficulty that even experts cannot approximate a cor- 
rect solution. Such, however, is far from the truth. 
Given an ordinary, going industrial, the problem of 
determining its share value is simple enough. The 
principal requisite is a knowledge of all the essential 
facts of the particular corporation and of the industry 
in general, and the application of sound judgment and 
common sense to the facts thus adduced. 


Of course, the Ford Company being distinctly in a 
class by itself, with absolutely nothing comparable in 
industrial history, the valuation problem was to that 
extent unique, and it is cause for slight wonder that 
the taxpayers’ experts, like the supreme optimist of 


ie ANY one thing were needed to impress taxpayers 


*A ttorney-at-law, Washington, D. C.; former chairman of the 
“Kstate Tax Appeal Committee, Bureau of Internal Revenue.” 
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story, could “view an egg and immediately visualize 
a chicken,” while the experts for the Government per- 
sisted in seeing merely an egg, and a second-rate ban- 
tam’s egg, at that. But even in the Ford case the 
proper solution of the Board’s problem lies principally 
in the application of sound economic judgment rather 
than resort to the realm of mathematical computation. 

I*xcept in the case of wholly speculative issues based 
on such uncertainties as oil, gas, metal mines, patents 
and similar assets, there is no need to resort to guess- 
work in determining the monetary value of the shares 
of an ordinary going concern. As stated, the problem 
is principally an economic one, and 
the evaluator reaches a wrong answer 
to his problem only when he fails to 
clear away the mathematical debris 
cluttering the corporate records. 
When this debris is removed and the 
underlying attributes of value are ex- 
posed the task is by no means a diffi- 
cult one. A successful evaluator of 
securities must, therefore, be able to 
look beyond and through the account- 
ant’s figures, and be able to analyze 
the business concern as clearly and 
as accurately as a chemist analyzes a 
specimen placed before him. His 
work entails not only a study of the 
given business with respect to its own 
internal attributes, but also an anal- 
ysis of the external factors of influ- 
ence. He must have a _ concrete 
knowledge of everything essential to 
the business under consideration, in- 
cluding a thorough knowledge of all 
‘its contacts, however remote. The 
remote contacts of today are often 
the vital contacts of tomorrow and 
therefore must be given due weight in measuring the 
value of the shares. 


The importance of gathering all available economic 
data before attempting to apply a mathematical formula 
for measuring share value may be illustrated by the 
following example: There is a certain industry in this 
country which is one of the richest in the world and 
at the same time one of the least known to the general 
public. For reasons satisfactory to itself (and perhaps 
to the Sherman anti-trust law) it permits the existence 
of limited competition. Some of these competitors, if 
they may be so designated, have heavy investments in 
manufacturing plants and show substantial profits an- 
nually. An evaluator not possessing all the economic 
information relative to the industry would insist that 
these competitors have built up and now possess a good 
will asset of permanence and great value. An evaluator 
aware of the true situation existing in this industry, 
however, would realize that these smaller competitors 
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have little or nothing permanent in the way of good 
will; that the profits may be terminated by the large 
concern whenever it sees fit. This power to wipe out 
good will value is due to the fact that the large concern 
owns in its own right the world’s entire supply of an 
essential mineral used in the manufacture of the prod- 
uct, without which the smaller concerns would be con- 
strained to close their doors. It will be apparent there- 
fore that so long as the small fry are doled out their 
portion of this essential mineral their business has a 
chance for success; when the supply ceases both profits 
and plant investment will be effectively obliterated. 
Under such circumstances the good will of the small 
concerns is too precarious to possess the value which 
the profits figures tend to indicate, being limited to the 
life of the contract, if any, made with the larger com- 
pany to supply the essential mineral. 


In the field of Federal departmental tax practice the 
valuation specialist is confined principally to determin- 
ing the value of stocks and bonds for estate and income 
tax purposes. For the Federal estate tax the value 
sought is the market value of the securities as of the 
date of the decedent’s death; for income tax purposes 
the value as of March 1, 1913 or other definite date. 
The heirs’ of a decedent naturally desire a low 
valuation for estate tax purposes, inasmuch as that 
tax is based on a graded percentage of values, as 
fixed by’ the Bureau of Internal Revenue; while 
for invested capital or other purposes, in comput- 
ing the income tax, a high value is sought by 
the taxpayer. Not infrequently a low valuation secured 
by the executors for the estate tax has operated as a 
boomerang when the same securities were later sold at 
a higher figure and the income tax exacted its toll, in 
accordance with the provisions of the regulations that 
the basis for computing income tax on such sales is the 
value fixed by the estate tax appraisal. Instances have 
occurred where the executors, after having secured an 
appraisal for estate tax purposes, later came before the 
Federal Estate Tax Committee insisting that the securi- 
ties had been under-valued and that a higher estate tax 
should be accepted. Of course, the sole reason for this 
unusual burst of generosity was due to the fact that 
these same sécurities had later been sold by the executor 
at a high pfice, thus occasioning a large income tax 
liability on their part unless they could persuade the 
estate tax officials to fix a higher basic value. Surely, 
a case of gift-bearing Greeks! ; 


Book Values 


Sooner. or later every tax practitioner comes in 
contact with the book-value enthusiast, that pecu- 
liarly-minded individual who is possessed with the 
obsession that all common industrial shares are worth 
the value carried on the balance sheet. He measures 
all industrials with the same yardstick. Steel mills, 
coal and metal mines, oil wells, sugar refineries, rail- 
roads, banks, department stores—all look alike to the 
“book-value bug.” The economics of business mean 
little to him. He is a believer in the old adage that 
“figures don’t lie,” but he overlooks the equally hoary 
expression that “liars will figure.” Accordingly, when 
he sees a manufacturing plant, railroad, mine or oil 
well carried on a balance sheet at $1,000,000, that asset 
represents to his mind the equivalent of $1,000,000 in 
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cash, and he proceeds to compute the value of the com- 
mon shares, for tax purposes, as if it were actually 
real money in the corporate treasury, with total dis- 
regard of earning capacity. It goes without saying that 
the book-value enthusiast is not to be found on the 
payroll-of a business concern; his habitat appears to 
be exclusively confined to the state and Federal tax 
departments. There he wields a wicked pencil, to the 
great damage of the taxpayers, but to the joy of the 
tax practitioner who turns his errors into profitable 
retainers. 

It should require no extended argument to demon- 
strate the futility of book value as a measure of the 
share value of a going industrial, particularly one pos- 
sessing a large plant investment. The following illus- 
tration will serve to reveal the fallacy of such a method. 
Let us take two corporations, A and B, both engaged 
in a like business and situated in the same community, 
and possessing as of the same date the following con- 
densed balance sheets : 


Corporation A Corporation B 


Assets: Assets : 
en ee $10,000,000 eee $10,000,000 
co a 4,000,000 re 4,000,000 
ae $14,000,000 NE Sowex ee’ $14,000,000 
Liabilities ........ 4,000,000 Liabilities ........ 4,000,000 


Net worth...... $10,000,000 Net worth...... $10,000,000 
Shares outstanding 100,000 Shares outstanding 100,000 
Average normal Average normal 

earning capacity. 300,000 earning capacity. 600,000 

It will be noted that the book value of both com- 
panies is the same, namely, $100 per share. Under 
the false theory that book value reflects actual value, 
Industrial A is worth just as much as Industrial B, 
which has a proven earning capacity two-fold greater. 
Only a person entirely lacking in commercial experi- 
ence would insist that A’s shares are as valuable as 
B’s in the face of demonstrated earnings, but the tax- 
payers of this country have been and are still being 
mulcted by this so-called “method” of determining share 
value. Perhaps the real reason for the wide-spread use 
of the book-value method by taxing authorities is that 
it Serves as an excuse, although a sorry one, for grab- 
bing additional revenue. Whatever the reason, the 
method is inexcusable, and worse. The balance sheet 
figures should reflect cost; and cost is seldom com- 
mensurate with value, particularly for a manufacturing 
plant. A plant investment merely represents the money 
embarked on the commercial voyage; the working tools 
of the enterprise; too often the money irretrievably 
sunk in the concern. Once committed to business, the 
plant investment is immediately subjected to. all the 
hazards of commercial life, which are ever present and 
numerous. From the day a plant is erected and the 
wheels begin to move its monetary value is uncertain; 
it may be worth its cost eventually, or more than cost, 
or less. Its value as a dead plant is scrap value; its 
value as a going concern is determinative solely by the 
amount of profits that can be wrested from the com- 
petitive field. Until demonstrated by.normal earning 
capacity the real value of the business is wholly specu- 
lative, and this must be considered in fixing share value. 


Net Earnings 


A fundamental rule applicable to all going indus- 
trials is that a plant is worth no more and no less than 
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it can normally earn. The hardest task is to determine 
the normal earning power. This cannot be done by 
considering solely its past performance. The future 
is the all important feature to the investor, and it should 
be borne in mind that it is the investors’ demand which 
finally establishes market value. Great weight must be 
giveti, however, to demonstrate earning power, but 
mertly as indicative of what might reasonably be ex- 
pected in the. future as to the adequacy. and perma- 
nency..of profits. It is therefore necessary to study 
carefully the profit and loss statements over a period 
of years,—the longer the period the better. The vari- 
ous tax decisions of the Bureau of Internal Revenue 
prescribe the submission of income statements for at 
least five years. Usually five years is too short to re- 
flect the true situation. The better practice is to sub- 
mit the income history for ten or fifteen years if nor- 
mal earning capacity is to be proven, accompanying 
this data with comparative tabulations, in the form of 
balance sheets, sales statements, etc., which taken to- 
gether will enable the evaluator to appraise the future 
possibilities of the enterprise. 


Having assembled and studied all essential financial 
data, the rest of the task is largely that of applying 
sound judgment. The goal sought being a basic figure 
which will be representative of the normal earning 
capacity, ample provision must be made for all probable 
contingencies. 


If such provision be not made, a conservative valua- 
tion basis for the shares cannot be established. Since 
every corporation has its own inherent peculiarities, no 
two concerns being exactly alike, all contingencies can 
only be forecast after careful study. Every factor of 
risk must be taken into account and the income figures 
shaded accordingly. Having finally determined the 
basic normal net income, the next question involves the 
rate of capitalization to be applied. If proper provi- 
sion has been made to care for all factors of risk, 
ordinarily it is safe to capitalize the basic figure at 
15 per cent. The result will be representative of the 
going concern value of the business as a whole. To 
illustrate: if the normal net income capacity as- deter- 
mined is $150,000 annually, on a 15 per cent capital- 
ization basis the going industrial is worth $1,000,000. 
If the business is one of high capital risk a capitaliza- 
tion rate of 20 or even 25 per cent might be justified. 


It should be remembered that the normal earning 
capacity of the corporation is far from representative 
of the income which is available to common stockhold- 
ers in the form of dividends. Many conservative in- 
dustrial concerns have adopted a fixed policy of allo- 
cating their net income on a fixed basis, frequently, 
reserving as high as 50 per cent for surplus account 
and permitting only 50 per cent to be distributed as 
dividends. Where such policy prevails the market price 
of the shares is correspondingly affected. This impor- 
tant feature is too often ignored by taxing authorities 
in valuing minority blocks of industrial common stock 
on an income basis, the usual practice being to value 
minority shares as if the entire corporate net income 
were’ immediately available to the shareholders as divi- 
dends and could be had at any time for the mere ask- 
ing. This attitude assumes that the minority common 
shareholders, rather than the directors, are the author- 
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ized distributors of corporate dividends—an assump- 
tion, unfortunately, 100 per cent incorrect, and ex- 
tremely costly to the taxpayers of the country. 


It has been the purpose of this article to merely out- 
line a few of the principles of common stock valuation. 
An endeavor has been made to emphasize the fact that 
the value of industrial common stock is reflected solely 
in corporate earning power; that the proper method of 
determining going-concern value is by capitalizing the 
present and future earning capacity at a rate suffi- 
ciently high to care for all capital risks involved; and 
that in valuing minority blocks of common ‘stock a 
clear distinction must be made between the corporate 
earning capacity and the dividend-disbursement capac- 
ity to shareholders. It should be borne in mind that 
if the corporation derives substantial income from 
sources other than from operations, such as rentals, 
interest or dividends on securities, or interest on cash, 
or from other assets not needed or utilized in the oper- 
ation of the business, this income should be segregated 
from operating income before applying the capitaliza- 
tion rate, and the value of these excess assets should be 
included in computing the value of total ownership. 
The effect of the possession of such excess assets on 
common stock value is dependent upon the dividend 
policy of the company. Usually it is of slight advan- 
tage to minority shareholders to own shares in a cor- 
poration possessing excess cash or securities, the only 
benefit derived by them from such possession being the 
assurance of corporate stability and the ability to dis- 
burse dividends regardless of future operating results. 


In conclusion, it should be stated that where a cor- 
poration has shown no earning capacity its common 
shares must be valued on a liquidating basis or on the 
basis of probable future earning capacity. Both meth- 
ods are unsatisfactory, particularly the latter, as a means 
of measuring the real value of. industrial shares, being 
too largely predicated on pure guesswork. With the 
exception of liquid assets, it is difficult to forecast the 
prices obtainable on liquidation. The value of such 
assets as special machinery, tools, equipment and plant 
improvements often shrink to scrap value, and the 
other non-liquid assets to a mere fraction of cost. 
A nominal price for this class of shares should satisfy 
the taxing authorities, but it seldom does. Too fre- 
quently in cases of this nature the tax is assessed on 
the full, unadjusted book value, and unless the tax- 
payer is versed in proper valuation methods an exces- 
sive tax is collected. Due to the ignorance of proper 
valuation methods on the part of taxpayers and the 
taxing authorities, excessive taxes aggregating a huge 
sum have been paid into the state and Federal treas- 
uries. The subject of stock valuation merits more con- 
sideration on the part of taxpayers than it has received 
in the past. 


Trust Funds, Income from.—Annual payments made to a 
taxpayer by a trustee under a will and arising from the 
interes* on a capital sum which had been set apart and in- 
vested by the trustee in accordance with the provisions of 
the will are not annual gifts or bequests to the taxpayer 
exempt from income tax under Section 213 (b) 3 of the 
Revenue Act of 1918, but income upon which a tax is im- 
posed by that Act.—T. D. 4021: VI-25-3278. 



































































































































































































































































































































taking of testimony and reporting findings 

thereon for the consideration of the Board of 
Tax Appeals and the elimination of the necessity 
of making formal findings of fact in Board of Tax 
Appeals cases where an opinion or memorandum 
decision is written are some of the recommended 
administrative changes in the revenue laws made 
by the Special Committee on Federal Taxation of 
the American Bar Association to the Joint Commit- 
tee on Internal Revenue Taxation in a report sub- 
mitted to William R. Green, chairman of the Joint 


Committee. The text of the report follows: 
Dear Sir: 
In your letter of April 14, 1927, to our Secretary you said: 
“If your Committee can through some representative 
or representatives take up the matter of the procedure 
before the Board of Tax Appeals, especially with a 
view to formulating a plan for expediting the disposi- 
tion of cases, I would be glad to have a report made 
to the Joint Committee on Taxation on the subject.” 

Pursuant to such expression on your part the members of the 
Special Committee on Federal Taxation of the American Bar 
Association respectfully submit the following report for the 
consideration of the Joint Committee on Internal Revenue 
Taxation, it being understood that in advance of approval of 
our recommendations at the annual meeting of the American 
Bar Association to be held at the end of August this statement 
of the views of our Committee does not in any way bind the 
Association. 

Preliminarily let us record our conviction that the Board of 
Tax Appeals has already justified its creation and that there is 
no question of the desirability of its continuance. Like all 
human institutions it is, of course, capable of improvement. 

In fact, better to assure the permanence and quasi judicial 
character of the Board of Tax Appeals it is recommended that 
the portions of the statute constituting it and defining its func- 
tions be segregated in a separate act or be incorporated in the 
Judicial Code, along with the Court of Claims and the Court of 
Customs Appeals. 

Theoretically the disposition of cases before the Board of 
Tax Appeals can be expedited either by increasing the per- 
sonnel of the Board or by reducing the volume of work imposed 
upon the present membership. Practically, however, we are 
convinced that any substantial increase in the number of mem- 
bers of the Board would tend to make the organization un- 
wieldy and would interfere with its efficiency. 

The alternative involves decreasing the number of cases 
brought before the Board or increasing the productive capacity 
of each member of the Board. The former method of relief, 
which is peculiarly a matter of improved administration within 
the Treasury Department, will be touched on later on in this 
report. We shall first concern ourselves with proposals for 
increasing the production of the members of the Board. 


Some of the changes in procedure which we have in mind 
can doubtless to some extent be effectuated without new legis- 
lation, but with respect to others it is conceived that the Board 
can better revise its procedure along the lines to be suggested 
if it has the sanction of appropriate action by Congress. It is 
therefore proposed to amend as follows Sections 905, 906 and 
907 of Title IX of the Revenue Act of 1924, as amended by 
Title X of the Revenue Act of 1926, for the reasons hereinafter 
indicated : 

(Matter to be omitted in brackets; new matter in italics.) 


(1) 
Section 905. A majority of the members of the Board or of 
any division thereof shall constitute a quorum for the trans- 
action of the business of the Board or of the division, re- 


"Tax appointment of special masters for the 


Appeal Procedure Changes Proposed 
by A.B. A. Tax Committee 


spectively. A vacancy in the Board or in any division thereof 
shall not impair the powers nor affect the duties of the Board 
or division nor of the remaining members of the Board or 
division, respectively. From time to time the Board may, with 
the consent of the parties, appoint special masters for the taking 
of testimony and reporting of findings thereon for the con- 
sideration of the Board in accordance with such rules and in- 
structions as the Board shall prescribe. 
. (2) 

Section 906. (b) In case of a decision by a division, the 
decision and [the] any findings of fact made in connection 
therewith shall become the decision and the findings of the 
Board within 30 days after such decision by the division, unless 
within such period the chairman has directed that such decision 
shall be reviewed by the Board. 

(3) 

Section 907. (a) [Notice and an opportunity to be heard 
shall be given to the taxpayer and the Commissioner and a 
decision shall be made as quickly as practicable.] Hearings 
before the Board and its divisions shall be open to the public 
and shall be stenographically reported. The Board is authorized 
to contract for the reporting of such hearings, and in such 
contract to fix the terms and conditions under which transcripts 
will be supplied by the contractor to the Board and to other 
persons and agencies. The proceedings of the Board and its 
divisions shall be conducted in accordance with such rules of 
practice and procedure (other than rules of evidence) as the 
Board may prescribe and in accordance with the rules of evi- 
dence applicable in courts of equity of the District of Colum- 
bia; provided that in the case of a return alleged by the Com- 
missioner to be false or fraudulent with intent to evade tax, 
or of a deficiency alleged by the Commissioner to be due to 
fraud with intent to evade tax, the burden of proof upon the 
issue of falsity or fraud with intent to evade tax shall be upon 
the Commissioner. The mailing by -registered mail of any 
pleading, order, notice, or process in respect of proceedings 
hefore the Board shall be held sufficient service of such plead- 
ing, order, notice, or process. 

(b) [It shall be the duty of the Board and of each division 
to make findings of fact and a decision in each case before it, 
and report thereon in writing; except that the findings of fact 
and report thereon may be omitted in case of a decision dis- 
missing any proceeding upon motion either of the taxpayer, the 
Commissioner, or the Board. Whenever the Board deems it 
advisable, the report shall contain an opinion in writing in 
addition to the findings of fact and decision.] It shall be the 
duty of the Board or of each division to decide each case before 
it and to publish an opinion or findings of fact or a memoran- 
dum decision in each case, except upon decisions dismissing pro- 
ceedings upon motion. 


I 
Optional Findings of Fact 


= absolute requirement that in every case, whether an 
opinion is written or not, the Board of Tax Appeals shall 
make a finding of facts, uses up expensive time of the Board 
members which could be better employed otherwise. 


We therefore suggest that, in cases where the Board writes 
an opinion or memorandum decision, no formal finding of facts 
shall be necessary. The law at present does not require the 
Board to write an opinion. The fact that under the present law 
a finding of facts must be made tends to influence the Board 
to write opinions, so as to show if the case is appealed, why, 
on the facts found, the Board was constrained to decide as it 
did. In our judgment it would not be wise merely to do away 
with the requirement that the Board shall make a finding of 
facts. The result would be, we think, much fewer opinions 
of the Board. Experience shows that, for the best results, a 
court ought to be required to put into writing either the facts 
or an opinion or memorandum decision. It is common knowledge 
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that often, when a statement has to be put down in black and 
white, a different decision is reached. 


The suggestion made above relieves the Board of the necessity 
of writing a formal finding of facts (which the Board mem- 
bers say is harder than writing an opinion) in any case where 
an opinion, whether formal or informal, is written, but does not 
give the Board any power to decide an important controversy 
without any record as to what the Board considered the facts 
were or any record as to what principles the Board thought 
applicable. An elaborate record may contain many conflicting 
statements, so that unless there is either an opinion or a finding 
of facts, the decision of the Board becomes entirely useless as 
a guide to the decision of other cases. If we think over a dozen 
cases which are now leading cases in the Board, and imagine 
that the Board had merely decided the cases without either 
stating facts or opinion, we can see how much would have been 
lost. 

To decide one particular case the Board has to come to many 
conclusions. If no record except the transcript of evidence is 
kept, no one will ever know just what proof the Board believed 
or relied on, and all chance of enlightenment of other taxpayers 
is gone. The Board might have to try the identical case a few 
months later, merely because the public had no way of knowing 
what conclusions the Board had come to in the previous case. 
One of the things which saves the Board from appeals is the 
publication of its decisions in such form that their meaning 
can be weighed and their reasonableness can be seen. 

The suggested option of omitting findings of fact if an 
opinion or memorandum decision be written is afforded by the 
amendments to the statute proposed at paragraph (2) and in the 
latter part of paragraph (3) above. 


II 
Accelerated Decisions by Division 


INCE the Revenue Act of 1926 changed previous procedure, 

and an appeal from a decision of the Board before payment 
of the tax is permitted, the nature of the Board has been 
changed. Theretofore it was an appellate body, the body of 
last resort before payment; now it is substantially a nisi prius 
tribunal. The Board’s opinions will always be given weight and 
receive consideration, but it may not be long before the govern- 
ing precedents will be taken from decisions of the Circuit 
Court of Appeals and the Supreme Court. 

The most important function of the Board is to find the facts 
in dispute; this overshadows its function of temporarily pro- 
nouncing the law on any subject. We are committed to the 
proposition that the persons best qualified to pass upon and 
determine controverted facts are those who hear the witnesses 
testify. Certainly, that is the theory which underlies all of our 
trial procedure. 

The general practice of the Board has been, as we under- 
stand it, for nearly every case to receive the attention of the 
Board as a whole and for members other than those who heard 
the evidence to pass on the issues of fact. Thus a great many 
of the cases which have been decided by the Board have been 
reviewed on both facts and law by the entire Board. This prac- 
tice is, in our opinion, a principal cause of the present con- 
gestion of the Board’s docket. 

The remedy which we have to suggest is to have all but the 
exceptional cases decided on the facts by the division hearing 
the evidence and to have the division determine the whole case, 
facts and law. In those cases where the division hearing the 
case thinks the questions of law are sufficiently grave, or that 
an opinion upon the questions of law could be of public interest 
and importance, decision should be reserved and the questions 
submitted to a larger group or to the whole Board upon facts 
found by those hearing the case. 

Section 906 (b), as quoted at (2) above, now permits a 
division definitely to decide a case, unless the chairman directs 
review by the Board. With the removal of the requirement for 
findings of fact, a division would appear to be fully authorized 
in its discretion to render its decision at the conclusion of the 
trial on the basis of a memorandum opinion. The chairman 
would still have the privilege within thirty days of directing a 
review, but presumably he would seldom exercise it, except 
at the request of the division. 

If we are wrong in our view that under the present statute a 
division may, the rules of the Board so providing, decide a 
case without reference to the full Board, and immediately 


upon the conclusion of the trial if it so wishes, any obstacle 
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in the statute should, in our opinion, be eliminated and the 
Board be encouraged to follow such a practice. 
III 
Prior Determination of Questions of Law 
B bw ang seems to us no doubt, under the present law, that the 

Board has power to separate the trial of a cause, so that 
legal questions may be considered in advance of elaborate fact 
questions. This separation is desirable because the disposition 
of questions of law may make it unnecessary to try out the fact 
questions. Obviously it is to the interest of the Board and ot 
taxpayers that no unnecessary trial work shall be had. 

For instance, suppose the question is whether an executor, 
in calculating gain or loss on a sale, uses as a basis the value 
of the property at the time of the death, or the basis of the 
decedent. It would obviously be wasteful to require the parties 
to go to trial prepared to try out both (a) the value at the 
death of the decedent and (b) the questions of fact relating 
to the decedent’s basis. Obviously a means should be had of 
hearing first the legal questions involved. It may be that, when 
the legal question is decided, the fact questions will be elimi- 
nated. 

Some such procedure, leaving the separation of cases in the 
discretion of the Board, seems superior to the formal process 
of demurrer. The main thing is to dispatch the business, and 
the Board can be trusted with discretion of this kind. If any 
doubt should exist of the Board’s present power to provide 
for such procedure, we recommend appropriate amendment of 
the statute. 

IV 


Burden of Proof of Fraud 
NDER the existing rules of the Board the taxpayer charged 
with fraud by the Commissioner is obliged to’ carry the 


burden of proving his innocence before the Board. This require- 


ment violates the fundamental Anglo-Saxon and American 
concept of penal procedure. The practical advisability of hav- 
ing the burden of proof upon a petitioner in cases before the 
Board, because of the taxpayer’s peculiar possession or control 
of the facts, does not warrant regarding a taxpayer guilty of a 
charge of fraud unless he can affirmatively establish his inno- 
cence. 

The law should specifically protect the petitioner from the 
injustice the present rules of the Board inflict upon him. This 
would be accomplished by the clause proposed to be inserted 
in Section 907 (a) at (3) above. 

V 
Authorization of Special Masters 
TH amendment at (1) above is offered as affording an 
opportunity to try out the use of masters in the Board’s 
procedure. It should be apparent that in certain cases requir- 
ing a specialized technical knowledge a master would be of 


great value in crystallizing the issues and assisting the Board 
in their solution. 
VI 


Co-operation of Internal Revenue Bureau 

HE adoption of the measures above suggested will, we 

think, expedite the work of the Board of Tax Appeals. 
But it is quite within the power of the Bureau of Internal 
Revenue to overwhelm the Board and destroy its value by 
using it as a dumping ground for thousands of cases which 
should never be allowed to emerge unsettled from the Bureau. 
We have heard not one dissenting voice from the proposition, 
which is almost axiomatic, that the Board's chief problem arises 
from appeals in such cases. The solution of this problem lies 
with the Bureau alone, and it is far from having solved it. 

Ever since the imposition in 1917 of the first high taxes the 
Internal Revenue Bureau, except for a short interval, has 
recognized the necessity of an appellate body within itself. 
The Advisory Tax Board was followed by the Committee on 
Appeals and Review, and that in turn by the Review Division 
of the Solicitor’s Office. To be sure, when the Board of Tax 
Appeals was created, the Bureau thought for a time that no 
reviewing body of its own was longer required, but the urgent 
need of stemming the flood of half-digested cases which were 
pouring out of the audit sections into the Tax Board soon 
occasioned the erection of the so-called Sixty Day Section to 


(Continued on page 305) 








The Amended New York Franchise 
Tax Law as It Affects Banks 


By J. B. Ryan* 


N SEPTEMBER 1, 1927, New York State 
banks, trust companies and national banking as- 
sociations will be required to file their first re- 

turns under the amended franchise tax law recently 
enacted by the State of New York. 


While the new tax is usually referred to as the 
“Bank Income Tax,” in the strict meaning of the term 
it is not an income tax but is a franchise tax, the in- 
come being merely the basis for measuring the tax. 
For some time New York State taxed manufacturing 
and other corporations on the basis of income at the 
rate of 4% per centum, and taxed banks and trust 
companies and other financial corporations on their 
capital, surplus and undivided profits, at the rate of 
one mill, which resulted in the latter class paying a 
much higher rate of tax for the privilege of doing 
business in New York State than the other corpora- 
tions. The change was made so that corporate taxa- 
tion. would be placed on a more uniform basis. 


There is a minimum tax under the new law of $10.00 
and not less than one mill upon each dollar of that 
proportion of the issued capital stock which the gross 
income from sources within New York State bears to 
the entire gross income. This minimum tax, however, 
only applies to domestic and foreign corporations and 
is not applicable to national banking associations lo- 
cated in the State. Where any corporation liable to a 
minimum tax has issued capital stock with par value, 
the minimum tax is computed on the face value of 
such capital stock, and where capital stock is without 
par value the amount upon which the minimum tax is 
computed is the actual or market value of such stock 
at the close of the calendar year, which value, however, 
in no case is to be less than $5.00 per share. 


This tax is in lieu of all ‘personal property taxes 
against any property or shares of stock of any corpora- 
tion or association subject thereto. Real property, 
however, is subject to taxation according to its value, 
the same as other real property. 

The tax is imposed for the calendar year in which 
it becomes due, namely, for the calendar year 1927, 
except, that with respect to banking corporations of 
certain classes which heretofore were subject to fran- 
chise taxes, the new tax is in lieu thereof and covers 
same period for which such franchise taxes were for- 
merly imposed. For example, where certain banking 
corporations, such as trust companies, paid a tax cover- 
ing the period from July 1, 1925 to June 30, 1926, they 
will pay their next tax covering the period from July 
1, 1926 to June 30, 1927. The tax of certain other 
financial corporations, such as national banks, for ex- 
ample, will be based on income of the calendar year 
1926 for the privilege of doing business for the calen- 
dar year 1927. 


*Manager of Tax Department, The Equitable Trust Company 
of New York. 
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As mentioned above, the tax is based on income, and 
the law and regulations follow rather closely the Fed- 
eral income tax law and regulations. Every item of 
income mentioned in that law is practically considered 
income under the bank income tax law, with certain 
exceptions. For example, dividends (other than stock 
dividends) are taxable income under the bank tax law, 
whereas such income is exempt under the Federal tax 
law. Interest is taxable when received on obligations 
of the United States (including Farm Loan bonds) or 
its territories or possessions, or of the District of 
Columbia, or of New York or any other State, or any 
county, village or other political subdivision of any 
State. It is believed that these items can be taxed un- 
der the New York State law on the theory that the 
tax is not a tax on income, but a franchise tax, the 
income being merely the basis for measuring the tax. 

Practically all taxes (other than income taxes) are 
deductible items and the same is true of amounts paid 
semi-monthly by national banks under Section 541 of 
the United States Code, as duties to the Treasurer of 
the United States on average notes in circulation, 
amount of deposits and capital stocks. The tax on cir- 
culating notes secured by other than United States 
bonds is also deductible. Contributions to charitable 
institutions, hospitals, or educational institutions con- 
ducted for the benefit of employees or their dependents 
are practically the only items deductible under the head- 
ing of contributions. 


In the rules for determining gain or loss the new law 
in general follows the basis used in the New York State 
personal income tax law, and where property was ac- 
quired prior to January 1, 1926, the value as of that 
date is to be used when such value is higher than cost 
in figuring a profit, or when lower than cost in figuring 
a loss. 


Apportionment of Income 


The subject of apportionment of income from 
sources within and without the State is one feature of 
the law which evidently caused the taxing authorities 
much anxiety. However, the Tax Commision has been 
very liberal where the method of apportionment of in- 
come from sources within and without the State can- 
not be equitably worked out under the regulations is- 
sued by the Department. In such cases it gives tax- 
payers the privilege of using their own basis of appor- 
tionment, subject to approval by the Tax Department. 
Of course, a corporation or association which is ap- 
portioning its income from sources within and with- 
out the State, where it is possible to do so, must ap- 
portion its net income as provided by the regulations; 
but where it does not keep accounts of the income of 
each branch or agency separately in such way as to 
correctly reflect the income from sources within the 
State, it may use its own basis of apportionment. Cor- 
porations or associations using their own method, how- 
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ever, may be required to submit with the return a 
schedule explaining the alternative basis used. 


Under the new law, a corporation or association is 
regarded as “doing business” or “carrying on business” 
within or without the State when it occupies, has or 
maintains an office, agency or branch where its func- 
tions are systematically and regularly carried on. It 
is not necessary that the branch or agency without the 
State in the case of a domestic corporation or associa- 
tion, or within the State in the case of a foreign cor- 
poration or association, shall necessarily conduct all 
functions of the banking business. It is sufficient if 
the branch conducts some of the functions which the 
corporation is authorized to exercise regularly with a 
fair measure of permanency and continuity. 


There is only one credit that can be taken against 
the tax. It is a credit of one per centum of the par 
value of any bonds of the State of New York not 
bearing interest at a rate exceeding three per centum 
annually, owned by any domestic or foreign corpora- 
tion or association required to file returns. Such bonds 
must be registered in its name, or in that of a public 
department, public officer or officers of New York 
State, or any other State, or of the United States, in 
trust for such corporation or association, and must 
be owned, by it on the 30th day of June prior to the 
date when the tax shall become due and payable. This 
credit, however, may in no case exceed the amount due 
from the corporation for such taxes payable to the 
State under Articles 9-B or 9-C for the fiscal year for 
which such credit is given. 


Consolidation of returns may be permitted and may 
be required in certain affiliated groups, and, as is the 
case under the Federal statute, where one method is 
adopted all subsequent returns must be made upon the 
same basis, except where permission to change has 
been granted by the Commission. Mention might well 
be made here of the fact that certain investment or 
securities companies controlled by New York banks 
and trust companies, are not taxed under the new bank 
income tax law, but are taxed as other corporations 
doing business in New York State under Article 9-A 
of the tax law. Since consolidation of returns is not 
permitted where taxpayers are taxed under different 
articles, the income of the investment or securities 
company upon which a franchise tax of 414 per.centum 
will be paid, is again taxed when such income is in- 
cluded in the return of thé controlling ‘bank of ‘trust 
company. 

With the inauguration of this new tax, it was neces- 
sary to amend the personal incomé tax law in New 
York State to the extent of including as taxable income 
under that law dividends on stock of New York banks 


and trust companies, which heretofore were exempt . 


from tax. 


While this new law reduces the franchise taxes of 
banks, trust companies and financial corporations in 
general, and results in a loss of revenue to the State, 
it was only fair and equitable that they should be taxed 
on the same basis as other business corporations. and 
not subjected to a much higher tax for the privilege of 
doing business in New York State. 
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Important Changes in Rules of Practice 
Before the Treasury Department 


HILE there is no change in the Treasury De- 
partment’s general attitude regarding con- 
tingent fees, the revision of Department Cir- 
cular 230,1 governing practice before the Department, 
does not require applicants for enrollment to make an 
affidavit regarding contingent fees, nor does it require 
that there be filed an affidavit stating whether or not 
the business in which the attorney, accountant or other 
agent appears before the Department is being handled 
on a contingent fee basis. But, as under the’ previous 
regulations, the Commissioner or the head of any 
bureau or division of the Treasury Department may, 
at any stage of a pending proceeding require full dis- 
closure of the arrangements regarding compensation. 
Restriction is placed upon enrolled agents (which 
includes all persons other than attorneys) in matters 
upon which they may give advice. Paragraph 2 (d) 
provides : 


“An enrolled agent shall not draft or prepare written in- 
struments by which title to real or personal property may be 
conveyed or transferred for the purpose of affecting Federal 
taxes, nor shall such enrolled agent advise clients as to the 
sufficiency of, or legal effect of, any such instrument on the 
Federal taxes of such taxpayer under the Federal laws.” 


In Mimeograph 3554, dated July 8, 1927, special 
attention is called to the new requirements of Para- 
graph 2 (f), quoted below, and it is directed that all 
officers and other employees shall carefully examine 
all documents enumerated therein filed by attorneys 


1D. C. 230 (revised): VI-27-3299. (Effective July 1, 1927). 


Letters from Washington 
on ‘Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on.tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. The letters are a 
real help to’all tax men. Clients include 
tax practitioners and corporation officers. 
May we send you a copy of our latest 
letter? 


CLIP THIS ‘COUPON TO YOUR LETTERHEAD 
The Kiplinger Washington Agency, 
Albee Building, Washington, D. C. 
Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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or agents to insure that this provision is complied 
with: 

“Practice—2 (4) Every affidavit, argument, brief, or state- 
ment of facts prepared or filed by an attorney or agent as argu- 
ment or evidence in the matter of a claim or tax matter pend- 
ing before the Treasury Department shall have thereon a state- 
ment signed by such attorney or agent showing whether or not 
he prepared such document and whether or not the attorney or 
agent knows of his knowledge that the facts contained therein 
are true.” 

Otherwise the most important changes in the rules 
regulating practice before the Department occur in 
the paragraph headed, “Causes for reprimand, suspen- 
sion, or disbarment.” In addition to the causes previ- 
ously specified, the following are added : 

“9 (d) The publication, in connection with his own Federal 
tax practice, of a so-called ‘tax service,’ containing all or part 
of the decisions or rules of the Treasury Department, United 
States Board of Tax Appeals, or the courts on Federal tax 
matters and procedure, rendered from time to time, with com- 
ment or discussion thereon, which tax service is subscribed for 
by Federal tax practitioners or Federal taxpayers. 

* * * * & & 

“(f) * * * (4) For an enrolled practitioner who has not 
been regularly admitted to practice as an attorney by a court of 
record, or who is not the holder of an unrevoked certificate of 
certified public accountant issued by a legally constituted board 
authorized by law to issue such certificates, to hold himself out 
orally, by card, stationery, or otherwise.advertise that he is an 
attorney at law or a certified public accountant, or by title that 
implies he is an attorney at law or a certified public accountant. 
(5) By mailing or delivering bulletins, circulars, or pamphlets 
containing decisions or rulings of the Treasury Department, 
United States Board of Tax Appeals, or courts on Federal tax 
matters, and comment thereon by the practitioner, and which 
contain an advertisement or card of the practice of such prac- 
titioner or the name of such practitioner as a distributor of 
such bulletins, circulars, pamphlets, or other printed matter to 
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Federal taxpayers who are not the clients of such practitioner. 
(6) By mailing or delivering to Federal taxpayers who are not 
clients of such practitioner a circular or pamphlet advertising 
any business, educational or social institution, or organization, 
which circular or pamphlet contains a card of advertisement of 
the Federal tax practice of such practitioner. 

(g) Representing or assisting a client in any matter pend- 
ing before the Treasury Department to which such attorney or 
agent gave personal consideration, or as to the facts or issues 
involved in such matter such attorney or agent gained actual 
personal knowledge while in the service of the Treasury Depart- 
ment. 

(h) (1) Assisting a person who has been employed by a 
client in a matter pending before the Treasury Department, to 
which matter such person gave personal consideration or gained 
actual personal knowledge of the facts or issues involved in such 
matter while in the service of the Treasury Department, or (2) 
knowingly being assisted in a matter pending before the Treas- 
ury Department by a person who gave personal consideration 
or gained actual personal knowledge of the facts or issues in- 
volved in such matter while in the service of the Treasury 
Department, or (3) sharing the fees in such matter with such 
person. 

(i) Knowingly accepting employment as correspondent or 
subagent in any matter pending before the Treasury Depart- 
ment of or from any person who has been denied enrollment 
because of unprofessional or disreputable conduct, or who has 
been disbarred or is under suspension from practice, or of any 
person who has procured employment in such matters by un- 
professional solicitation. 

(j) Knowingly assisting in any way or being assisted in a 
matter pending before the Treasury Department by any per- 
son who has been denied enrollment because of unprofes- 
sicnal or disreputable conduct, or who has been disbarred or 
is under suspension from practice. 

(k) Sharing fees in any matter pending before the Treasury 
Department with an unenrolled person who is neither an attor- 
ney nor accountant engaged in the practice of law or ac- 
countancy. 


Home of Leaders 
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(1) Directly or indirectly representing a client of a corpora- 
tion in any matter before the Treasury Department, as set 
forth m paragraph 4.2 

(m) Incompetency or negligence in handling a matter pend- 
ing before the Treasury Department, or conduct or use of any 
means whereby final settlement of the matter is unjustifiably 
delayed. 

(n) Making false answers to questions in the application 
‘or enrollment, the falsity of which answers was not dis- 
covered until after the enrollment of such attorney or agent. 

o) Conviction of a crime involving moral turpitude. 

(p) Disbarment of an attorney by a court of record. 

(q) Disbarment or cancellation of certificate of an account- 
ant by a legally constituted board. 

(r) Making a false financial statement for any person, firm, 


or corporation and certifying that such statement is correct 
or true. 


°Paragraph 4 states that except as provided for in the case of 
customhouse brokers, a corporation cannot be enrolled, and attor- 
neys or agents will not be permitted to practice before the Treasury 
Department for account of a corporation which represents claim- 


ants and others in the prosecution of business before the Treasury 
Department. 


Changes in Treasury Regulations 

NDER the provisions of Article 223 of Regula- 

tions 69, such incidental expenses as are paid for 
wages, fuel, repairs, hauling, etc., in connection with 
the exploration of oil and gas property, drilling of 
wells, building of pipe lines, and development of such 
property may at the option of the taxpayer be de- 
ducted as development expenses or charged to capital 
account returnable through depletion. This same rule 
was in effect under the 1918, 1921 and 1924 Acts. 
In view of the change in the basis for depletion pro- 
vided by the Revenue Act of 1926, in the case of oil 
and gas wells, Treasury Decision 4025 (VI-26-3289) 
provides that taxpayers may make a new election as 
to the treatment of expenditures above mentioned for 
taxable purposes ending on or after January 1, 1925, 
hut not later than six months after the date of this 
decision. Taxpayers desiring to make a new election 
are required to file amended returns for the taxable 
periods involved within six months from the date of 
this decision. (June 18, 1927.) 


NDER Section 240 of the Revenue Act of 1926, 

domestic corporations, 95 per cent of the stock 
of one which is owned by the other or by the same 
interests, are affiliated. Article 632 of Regulations 
69 has provided that such affiliated corporations might 
elect for the year 1926 to file consolidated or separate 
returns. The first two sentences of Article 632, Regu- 
lation 69 have been eliminated by Treasury Decision 
4026 and the following three sentences are substituted, 
in the first two of which there is a new provision for 
an election to file separate or consolidated returns. for 
the year 1925. 

“Art. 632, Consolidated Returns.—Affiliated corporations 
as defined in Section 240 (c) and the first sentence of Article 
33, irrespective of the basis upon which returns were filed 
prior to 1925 under Section 240 (a) of the Revenue Act of 
1924, may for 1925 elect to make separate returns or file a 
consolidated return in which will be reported the consolidated 
net income of the affiliated group. Affiliated corporations, as 
defined by Section 240 (d) and the second sentence of Article 
633, irrespective of the basis upon which returns were filed 
for 1925 under Section 240 (a) of the Revenue Act of 1926, 
may for 1926 elect to make separate returns or file a consoli- 
dated return in which will be reported the consolidated net 
income of the affiliated group. If return is made upon either 
of these bases for 1926, all subsequent returns must be made 
upon the same basis except as permission to change may be 
xranted by the Commissioner.” 
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You can employ as Your 


_ WASHINGTON REPRESENTATIVE 


AX ESTABLISHED organization of specialists who 
will conscientiously handle your entire business, 
economic and legal affairs with the Government. Our | 
services include regular contact with all Government | 
offices in representing you and obtaining information, | 
| 


















special research on commercial and industrial prob- 
lems, legal counsel and representation before the Fed- 
eral Departments or Courts, and special reports on all 
Government activities relating to your specific inter- 
ests. This is a specialized service to fit your individual. -! 
requirements at a cost commensurate with the work 
performed. 








Address the Research Division and details will be furnished 
without obligation. 
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F. T.S. 


F. T. S. is the designation of the 
Foulke Tax Service—a revolutionary 
application of the well-known prin- 
ciples followed by CYC and Corpus 
Juris now for the first time applied 
to the Federal Income Tax Law. It 
makes unnecessary all the complicated 
loose leaves and special systems of 
filing, and puts at your finger tips all 
that you need in complete, compre- 
hensive, authoritative, and final form. 

Through F. T. S. you get the first 
exhaustive and searching analysis of 
the Federal Income Tax Law, you 
get the only work which fully dis- 
cusses legal principles underlying the 
Federal Income Tax Law, written 
after years of labor, by a practicing 
lawyer—Roland R. Foulke of the 
Philadelphia Bar. 

F. T. S. is the only tax service 
which is kept up-to-date all year 
round by a bound cumulative 
monthly supplement. 

No loose leaves to file or to get 
lost. 

F. T. S. requires no temporary or 
permanent cross reference tables to 
be referred to in order to find current 
rulings and decisions. In two simple 
indexes you find all that you want 
on any problem or case that con- 
fronts you. 

_In short, F. T. S. gives you what 
you want, when you want it, and 
where you want it—all in one place. 


aeneeeene= Examination Ordereaccauesese 


Foulke Tax Service, 
505 Chestnut Street, 
Philadelphia, Pa. 

You may send me the first installment of F. T. S. for 
80 days’ FREE trial. If it is not what I want, it will be 
returned to you, but if it is, I will remit $10 and $20 on 
receipt of the new compilation and first monthly service— 
total $30 for one year. 
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4 bs view that tax reduction will be kept within $300,000,- 
000 seemingly prevails now in Washington. Senator Reed 
Smoot, chairman of the Senate Finance Committee, has re- 
cently concurred in the opinion of a number of government 
officials that any substantially larger reduction of -revenue 
would be unsafe, in view of the $20,000,000 deficiency bill! 
hang-over from the last Congress, the urgent demand for 
appropriations for flood control, and consideration for the fact 
that some of the items which entered into the surplus for the 
last fiscal year will not be, available in the next or following 
years. 


Senator Smoot’s suggested program includes reduction of 
the tax rate on corporation income to 12 per cent, involving a 
revenue loss of $150,000,000; reduction of the tax on passenger 
automobiles from 3 per cent to 1% per cent, a revenue reduc- 
tion of about $50,000,000; elimination of the excise tax on 
admissions and club dues, costing a Treasury loss of about 
$37,000,000, and a graduated scale of surtax reduction on 
incomes between $15,000 and $60,000. 


It seems practically certain that the proposal sponsored by 
Undersecretary of the Treasury Ogden L. Mills and others 
to eliminate the Federal estate tax will not be favorably acted 
upon by Congress. By the liberal wing of Congress the attack 
on the Federal estate tax is viewed merely as a part of an 
attempt to undermine the state inheritance tax system. 


"TBAT general revision of the administrative features of the 
revenue laws will be deferred longer than has heretofore 
been expected is foreshadowed by the announcement made by 
Representative William R. Green that the Joint Congressional 
Committee on Internal Revenue Taxation will not be able to 
finish its work this year. But this delay would not interfere 
with rate changes, if Congress is disposed to reduce govern- 
ment revenues, as the Joint Congressional Committee is not 
concerned with the political questions involved in revision of 
rates, but was created “with a view to clarifying, simplifying, 
consolidating, and revising generally the text of the internal 
revenue law.” 


NEW committee of review within the Bureau of Internal 

Revenue, called Special Advisory Committee, has been 
formed to take the place of the Sixty-day Section of the In- 
come Tax Unit, with authority to settle cases without appeal 
to the Board of Tax Appeals. 

The members of the committee, who have been chosen from 
various sections of the Bureau of Internal Revenue, are: J. K. 
Moyer, chairman; P. F. Cain, R. J. Service, W. H. Lawder, 
C. W. Pasey, Leslie Gillis and C. T. Hoffman. Five auditors 
have been assigned to assist the committee. 


The inauguration of the new committee is regarded as an 
important step in settlement of the accumulation of disputed 
tax cases and in prevention of unnecessary appeals to the Board 
of Tax Appeals. 


TTEMPTS to account for the modification of the restric- 
tions on contingent fees in the new rules of practice before 
the Treasury Department have resulted in the suggestion that 
the decision of the Supreme Court of South Dakota in Coffey, 
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Carr & Coffey v. Carlberg Co., March 7, 1927 (212 N. W. 
Rep. 496), may have been an influencing factor. 

The Court affirmed the judgment in favor of the plaintiffs 
rendered by the Circuit Court of Roberts County, S. D., for a 
50 per cent contingent fee, as compensation for securing an 
income tax refund for the year 1918. The mere fact that two 
members of the accounting firm of Coffey, Carr & Coffey had 
been internal revenue officers at the time the Carlberg Co. 
made its original return was held not to justify the theory of 
the appellant that members of the accounting firm secured the 
information of the excessive tax payments while they were 


internal revenue officers and that they knew the excess would - 


be returned to the appellants without their intervention, and so 
knowing, it was fraudulent for them to secure the contract with 


the appellant, and that therefore there was no consideration for 
the contract. 


HE Garner tax bill will be reintroduced into the House 

calendar as soon as Congress convenes, Representative 
Garrett (Dem.) of Dresden, Tenn., has announced. The Gar- 
ner bill provides for a 11 per cent tax on corporation earn- 
ings for the calendar year 1927 and each year thereafter, and 
elimination of the “amusement tax,” “club dues tax,” “auto- 
mobile tax” and the stamp tax on sales of produce on ex- 
changes. Mr. Garrett estimates the decrease in revenue under 
the Garner plan would be about $335,000,000. 


Te marriage on July 26 of A. W. Gregg, general counsel 
of the Bureau of Internal Revenue, and Miss Dorothy 
Mondell, eldest daughter of Frank Mondell, former con- 
gressman from Wyoming, has renewed reports in Washing- 
ton that Mr. Gregg will resign from his office soon to accept 
a responsible position in one of the companies which 
Secretary of the Treasury Andrew W. Mellon directs. 


A FEW of the capital-city contingent who have not left 
to escape torrid summer atmosphere manage to maintain 
an interest in tax matters, some even to the extent of discuss- 
ing cause and effect problems in taxation. An interesting 
development of the present tax reduction campaign is the 
renunciation of claims made in prior years that taxes were 
not a burden on the original taxpayer, but were automatically 
added to prices and that, thus, that evanescent being, the con- 
sumer, was really the one who “held the sack.” In their cam- 
paign for a reduction of the tax rate on corporation income, 
corporations have fallen in line with the conclusions long 
held by leading economists that the incidence of the income 
tax is prevailing on the one who pays the tax, and that even 
where supply is under monopoly control a higher price than 
would otherwise be possible usually cannot be exacted because 
of income tax payments. 

The New Jersey Zinc Company, in mailing its mid-year divi- 
dend checks, seeks the enlistment of its stockholders in the 
effort to lighten the tax burden on corporations by stating 
that the tax: is paid not by the consumers of the products of 
the company, but reduces corporation income available for 
dividends, and hence is a matter of vital interest to the share- 
holders. “You can truthfully say to your Representative in 
Congress,” says the announcement, “that you as a stockholder, 
pay this excessive tax. We believe it would be useful if you 
should take it up with him and urge a modification of the 
corporation income tax.” . 


A taxpayer whose income is derived from wages, salaries, 
rent, dividends or interest, is in a less favorable position to 
shift the income tax than a producing company. More and 
more individuals are waking up to the fact that the plea that 
reduction of income taxes materially benefits those whose in- 
comes are insufficient to be liable to an income tax is for the 
most part illusory. 


OMMUNICATIONS, in some instances, indicate a mis- 

understanding that the Joint Committee on Internal Rev- 
enue Taxation has jurisdiction in the matter of tax rate reduc- 
tions. No authority to consider tax reduction was given to 
the committee by Congress. Its duties are outlined as follows: 

“(1) To investigate the operation and effects of the Federal 
system of internal revenue taxes. 
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Second Edition—January, 1926 


C.P. A. ACCOUNTING 


Theory, Auditing and Problems 
by 
GEORGE HiLLis NEWLOVE, Ph.D., C.P.A. 
Associate Professor, Johns Hopkins University 


A three-volume digest of problems and 
questions given in 607 C. P. A. examina- 
tions by accountancy boards in 48 states; 
the June, 1925, papers are included. The 
distribution of the 607 C. P. A. examina- 
tions is 
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Volumes I and II 
Contain 264 problems and 3.894 questions, classi- 
fied in related groups, with lectures authenticated 
by 7,579 specific page references to recognized 
accounting authorities. 


Volume III 
Part I solves problems in Volume I; Part II prob- 
lems in Volume II. Bound separately or together. 
Time allowances are given so problems may be 
solved under C. P. A. conditions. 


A Golden Opportunity 
This set is almost indispensable to C: P. A. can- 
didates, as it combines C. P. A. theory and auditing 
questions with authenticated lectures, and classi- 
fied C. P. A. problems with solutions and time 
allowances. 


FREE EXAMINATION COUPON 
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The White Press Company, Inc., Dept. B, 
Departmental Bank Bldg., Washington, D. C. 
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0 Complete Set (Three Volumes, 1,139 pages), $15.00. 
O) Volume I and Solutions, $7.50. 
0) Volume II and Solutions, $7.50. 
I agree to pay for the books or return them postpaid within 
five days of receipt. 
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(2) To investigate the administration of such taxes by the 
Bureau of Internal Revenue or any executive department 
establishment, or agency charges with their administration. 

“(3) To make such other investigation in respect of such 
system of taxes as the Joint Committee may deem necessary. 

“(4) To investigate measures, and methods for the simplif 
cation of such taxes, particularly the income tax.” 














Inventories Appraisals THE Bureau of Internal Revenue has launched a new 
Bank Interest Insurance monthly publication called IJnternal Revenue News, the 
first issue of which appeared in July. The contents were 

hye Sales Analyses Foot Ledgers _ written by employees of the Bureau of Internal Revenue. 
Cost Reports Chade tiths end While intended primarily for the information and guidance 
Brokerage e a of employees of the Bureau, the initial number indicates 





it will be of interest and value, as well, to taxpayers and 
tax practitioners. 

Among the items in exposition of administration policy is 
one signed by’ L. M. Berrien, which calls attention to 
Treasury Decisions 4010, 4011, and 4012, dated April 6, 
1927, amending Article 343 of Regulations 69, 65, 62, and 
45, to provide that upon the sale of a decedent’s property 
by the executor or administrator of an estate, the gain or 
loss is to be determined on the basis of the cost, or March 
1, 1913 value to the decedent. The validity of this ruling is 
ably discussed in this number of the NATIONAL INCOME TAx 
MaGAzINnE, beginning on page 273, by L. A. Lecher: of the 
Milwaukee, Wisconsin, bar. ‘ 

Mr. Berrien in the Internal Revenue News says: “In the 
administration of Article 343 of Regulations 45, 62, 65 and 
69, as amended by the Treasury Decisions referred to above, 
all cases closed prior to the issuance of these decisions on 
April 6, 1927, will remain closed, except where claims for 
refund are filed within the statutes of limitation applicable. 
Cases now in audit will be closed on the basis of the 
Treasury Department Decisions.” 

The restricted application of the amended regulations will 
operate to the benefit of most taxpayers concerned. The 
few estates that may find the tax due reduced by the new in- 
terpretation of the law may obtain the benefit thereof, if 


















300 West 
Adams St. 









Right on Your Desk— 


The Accounting Tools That Save Your Day! 


F you are a practicing accountant, an auditor, or a bookkeeper, you will want 
I and need this compact, concise fund of accounting control facts, easy to find, 
handy to use—right on your desk! 


There are really no two ways about it—these four handy volumes—embodying 
a clear-cut knowledge of costs, an accurate, usable fund of information on budget 
systems, a thoroughgoing understanding of the newest accounting procedures, an 
adequate knowledge of the very best forms of accounting systems—give you just 
the information that will conserve your time—save your day! 


In what are you most 
interested? 


Systems, Audits, Budgets, Financial Control? 
—yYou will find all the facts you need in this 
surprising desk partner. 


meet from day to day. You will appreciate 
specially the newest pointers on accounting 
for financial control and on the application 
of the budget to business—to any specific 
business. Every accountant will surely wel- 
come the sane, easy-to-apply budgeting tech 
nique given for the first time in these 
unusual books — information on = stabilized 
production, probable sales, expenses, depart 
mental standards and so on, for a wick 
variety of businesses. Then, too, here are 
earefully described the various bookkeeping 
practices; the factors in accounting; th: 
newest procedures in dealing with financial 


A’ you turn over the pages of the Accownt- 
ants’ Encyclopedia you will be amazed at 
the wealth of pivotal accounting control facts 
and figures displayed. There is a complete 
procedure for a_ standard audit outlined. 
There are numerous complete accounting sys- statements: net worth accounts, funded 
tems built up around actual situations debts, valuation problems, current assets, in- 
quickly clarifying the system problems you ventories, liabilities and so on. 


2742 Proven Plans and Methods 
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the statutory period of limitaion has not expired, by filing 
claims for refund. 


| Court Decision Briefs | 


Accounting Bases Allowable for Tax Purposes.—The tax 
on corporations exercising the option in Sec. 13 (d) of the 
1917 Act, of making returns on the basis upon which their 
hooks were kept, must be levied on the cash receipts and 
disbursements basis upon rejection by the Commissioner of 
a return made on the basis upon which corporation accounts 
were kept.—U. S. District Court, Dist. of New Jersey in 
American Can Company v. The United States. 

Banks Income, Taxation of.—(1) The right to recover 
a tax by suit is barred where the claim for refund was filed 
after the statute of limitations had run. 

(2) Loans made by a bank evidenced by promissory 
notes which were not paid by the borrowers are debts de- 
ductible when ascertained to be worthless and charged off, 
and not losses deductible in the year sustained. 


(3) State and county taxes which under the laws of 
Idaho were imposed upon the holders of bank stock and 
paid by the bank and for which it was not reimbursed by 
such stockholders, are not deductible from the gross income 
of the bank under the 1918 Act. 


(4) Suits for recovery of taxes must be based upon the 
same grounds as those given in the claim for refund. 

(5) Loans alleged to have been negotiated by bank of- 
ficials in violation of the Idaho state banking laws, which 
were not repaid by the borrowers, are not deductible by the 
bank as losses from embezzlement, where there was no 
evidence of fraudulent intent, as required under the statutory 
definition of embezzlement—U. S. District Court, Dist. of 
Idaho, Southern Division in E. W. Porter, Commissioner of 
the State of Idaho, as Liquidation Agent of Citizen’s State 
Bank of Buhl, Idaho, an insolvent banking corporation v. United 
States of America. 


Universities. 


Universities for many years. 


ACCOUNTANCY 


UNIVERSITY COURSE IN 
BUSINESS AND PROFESSIONAL ACCOUNTING 


Secure, through Home Study, in your own spare time, and at very nominal expense, the iden- 
tical complete training in Accountancy as is given in day and evening classes of the greatest 


and of study and research work of the country’s 


Our plan of supplying instruction applicable for prac- 
tical business purposes and the methods of training are 
based on thirty-three years of actual experience in the 
non-resident field. 


Our complete accounting course, covering all branches 
of accounting, prepares you for executive and cost ac- 
counting, government auditing, or for C. P. A. Degree. 
In the event that a graduate taking the C. P. A. exami- 
nation should fail the Institute will, without additional 
cost, continue to coach the candidate until he is success- 
ful in passing. This special individual C. P. A. instruc- 
tion and coaching is based upon actual questions and 
problems given in various State examinations. Unlim- 
ited consultation service and privileges on training and 
on position held by student. 
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Federal Taxation 


Income Tax 
Estate Tax 
Excise Taxes 


In Mason’s United States Code An- 
notated the text of all the old Revenue 
Acts of Congress is printed in full, with 
complete annotations to all court de- 
cisions, and all decisions of 


The Board of Tax Appeals 


Kept to date by Mason’s Code Quarterly 
Pamphlet service. 


A complete annotated statute along with your 
tax service. 


Three volumes, 4650 pages, black fabrikoid, 
gold labels, $45. 


Quarterly Cumulative Contnaien: Service, 
$10 per year. 


CITER DIGEST COMPANY 


Established 1909 
LIBERTY BANK BLDG. 





ST. PAUL, MINN. 





This Complete Accounting course has been very successfully used by a number of leading 
It is the result of a great many years of practical experience, 


leading Certified Public Accountants. 


All coaching is done, and all papers are Fag i by 
Certified Public Accountants only. Many other special 
features go further to make our course and service 
most exceptional and successful. 

Fill out blank below for complete information regarding our 
very unique plan and service. 


Ce ee a rar 


. National Institute of Accountancy, Inc. Dept. HS 
a Institute Building 

g 4753 South Parkway, Chicago 

: Please send information regarding your service. 
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Where do You 


keep your 
Income Tax Reports 


AN you put your finger 

on your Income Tax 
Reports at a minute’s no- 
ticeP If you can’t, you will 
genuinely appreciate the 
practical, convenient and 
time saving value of Secur- 
ity Leatherope Record 
Wallets. They are made of 
strong, durable Leatherope 
with special 5 piece con- 
struction, 344 inch expan- 
sion, tape ties and contain 
10 separate, flat, Leatherope 
wallets, all neatly printed 
with the standard “From 
and To” form. 


Leatherope Report Wallets 
will hold a ten year record 
of your Income Tax Re- 
ports. Samples and quota- 
tions will gladly be fur- 
nished on request. 
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Contributions, Non-deductible—Contributions to a ceme- 
tery association were held not deductible as charitable con- 
tributions under Sec. 214 (a) (11), Acts of 1918 and 1921, 
the word “charitable” having been used in such Acts to 
signify corporations organized and maintained exclusively 
for eleemosynary purposes.—District Court, Dist. of Mass. 
in Walter E. Schuster v. Malcolm E. Nichols, Collector. 


Deductions, Allowable.—A corporation, the entire income 
of which was derived from rents of property subject to 
mortgage as security for bonded indebtedness, may deduct 
for each year, interest paid on such bonded indebtedness 
(a) under the Act of 1909, in an amount equal to the interest 
on the paid-up capital, and (b) under the Acts of 1913 and 
1916, in an amount equal to the interest on the paid-up 
capital plus one-half the interest bearing indebtedness for 
each year, since the property used as collateral does not 
come within the proviso of the 1913 and 1916 Acts.—U. s. 
Circuit Court of Appeals, Second Circuit in Ivy Courts 
Realty Co. v. United States of America. 

Federal Estate Taxation.—(1) A bequest to an organi- 
zation for the promotion of practical benevolence is exempt 
from the estate tax under the 1921 Act. 

(2) A taxpayer is not precluded from setting up a 
ground for refund in an action to recover an estate tax 
different from that urged in the claim for refund where mis- 
led by the Commissioner’s failure to specify completely 
deductions disallowed—U. S. District Court, District of 
Connecticut in The Union and New Haven Trust Company, 
Executor v. Robert O. Eaton. 


Decedent’s gross estate should include under the Act of 
1921, securities sufficient to yield the annuity, where the 
securities had been transferred over two years prior to death 
by the decedent to the grantees who contemporaneously (a) 
executed annuity notes payable to the grantor, during her 
life, and (b) transferred to a trustee in pledge of their 
annuity notes, the securities received from decedent.—U. S. 
District Court, W. D. Texas, Austin Division in Eugene Tips, 
et al. v. James W. Bass. 


A close corporation which declared a cash dividend when 
it had on hand no funds with which to pay it and later paid 
in cash only the excess of the amount so declared over a 
stock assessment levied against its stockholders, may include 
invested capital between the dates of the declaration and 
that of the payment of the dividend, the entire amount of 
the dividend originally declared—U. S. Circuit Court of 
Appeals, Ninth Circuit in John L. Flynn, Collector v. Haas 
Brothers, a Corporation. 

Gifts, Basis for Computing Gain from Sale of.—The use 
of the donor’s basis as the basis for determining gain derived 
by a donee upon the sale of property acquired by gift after 
December 31, 1920, as provided in Section 202 (a) (2), Reve- 
nue Act of 1921, is not in violation of the Constitution —United 
States Circuit Court of Appeals, Second Circuit in Bowers v. 
Taft and Bowers v. Greenway. 





Invested Capital—Non-interest bearing promissory notes 
of the chief stockholders of a corporation upon which no 
payments had been made, equal to the amount withdrawn 
by them in excess of the salary, expenses, and dividends to 
which they were entitled were held not to constitute invested 
capital—U. S. District Court, District of Connecticut in 
P. Garvan, Inc. v. Robert O. Eaton. 


Leasehold Income.—Payments under a coal lease re- 
ceived by a taxpayer in accordance with the terms of a tes- 
tamentary rust are taxable income to the recipient.—Kate 
W. Rosenberger v. McCaughn, Collector. 


The U. S. Circuit Court of Appeals, Seventh Circuit held 
that it had jurisdiction to review Board of. Tax Appeals 
decision in Appeal of Chicago Ry. Equipment Co., Dec. 1543 
(C. C. H.), where briefs and proposed findings of fact filed 
and decision given after 1926 Act was passed, and that 
Board is instrument of Government “to make inquiries and 
determinations” in tax matters, and reversed the decision 
and remanded the case relative to March 1, 1913, value, and 
depreciation and bad debt deductions. Chicago Railway 
Equipment Co. v. Blair. 
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Partnership Income.—The seller of an undivided one- 
third interest in a business receiving nothing for good will, 
is entitled to deduct only one-third of the bonus paid for 
good will in the preceding year when he acquired his part- 
ner’s interests in the business—65 per cent of the whole—in 
the absence of evidence of the March 1, 1913, value of the 
remaining 35 per cent of the good will._—U. S. Circuit Court 
of Appeals in L. P. Brewer v. Robert Orr, Jr. 

Refund of Taxes.—Individuals are entitled under Sec. 
1210, Act of 1926, to a refund of taxes paid under Sec. 218, 
Acts of 1918 and 1921, as stockholders of a personal service 
corporation which was later denied such classification, only 
if the corporation has paid the tax imposed upon it.—U. S. 
District Court, W. D. Washington, North Division in James 
A. Haight, Jr., Trustee in Bankruptcy v. United States of 
America. 


Significant Decisions of the Board of 
Tax Appeals 


Coal Land Leasehold, Exhaustion of.—Cash value of coal- 
land lease at the time acquired by the taxpayer corporation 
determined and allowed as paid-in surplus and subject to 
exhaustion in the proportion that the number of tons mined 
each year bears to total content of recoverable merchantable 
coal— Ajax Coal Company v. Commissioner, Dec. 2524. 

Depreciation.— Depreciation at the rate of 10 per cent 
applied upon diminishing balances in the petitioner’s account 
of furniture and fixtures held to be a reasonable allowance 
for exhaustion, wear and tear of such properties used in the 
petitioner’s business.—Good Manufacturing Company v. Com- 
missioner. Dec. 5220. 

Dividends, Deduction as Business Expense.—A _ stock- 
holder of. a corporation who, to protect and conserve his 
own business interests, enters into an agreement with an 
employee of the corporation that such employee shall re- 
ceive the dividends upon his shares of stock so long as the 
employee. shall remain with the corporation, is entitled to 
deduct the amounts of the dividends paid to the employee 
as a business expense.—Alfred LeBlanc v. Commissioner, Dec. 
2519. 

Good Will, Obsolescence of.—Good will is not property 
of the kind subject to a deduction for obsolescence under 
the provisions of Section 234 (a) (7) of the Revenue Act 
of 1918.—Appeals of Secor Hotel Company, Dec. 2504. 

Jurisdiction of the Board.—The petitioners in this action 
filed their joint petition on August 28, 1925. Thereafter, 
on May 17, 1926, all of these petitioners except P. R. Hoff- 
man, were adjudicated bankrupts and at the hearing were 
represented by trustees in bankruptcy. Held, that the Board 
acquired jurisdiction by virtue of the appeal under the 
provisions of the Revenue Act of 1924, and is not ‘ousted 
from such jurisdiction by virtue of Section 282 (a) of the 
Revenue Act of 1926.—Plains Buying and Selling ‘Association 
v. Commissioner, 5 B. T. A. 1147 followed.—M. R. Hoffman, 
et al v. Commissioner, Dec. 2528. 





Where the tax shown by a petitioner upon its return as 
filed exceeds the total tax liability as determined by Com- 
missioner, the Board is without jurisdiction to entertain 
the proceeding, even though assessment has not been made 
by the Commissioner of the entire amount shown due on 
petitioner’s return as filed—Hudson-Dugger Co. v. Com- 
misstoner, Dec. 2542. 





Under the provisions of Section 283 (b) of the Revenue 
Act of 1926, the Board has jurisdiction in a case in which 
a jeopardy assessment was made in February, 1924, and a 
claim for abatement made, considered, and finally rejected 
on July 30, 1925.—Reliance Manufacturing Co. v. Commis- 
sioner, Dec. 2593. 

Leaseholds, Valuation of.—Value of a tenant’s leasehold 
acquired by inheritance on March 2, 1917, determined on the 
basis of the present value of the average annual difference 
between the amounts to be paid under the terms of the 
lease made in 1908 and the amounts which the beneficiary 
might have been required to pay had he made a new lease 
— 2, 1917.—Ralph H. Plumb v. Commissioner, Dec. 
2532. 

Sale of Estate Property by Executor—A decedent ac- 
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Sample Box FREE 


O EVERY bank, or business firm, having rec- 
ords and papers that must be stored and kept 
for future reference, we make this special offer 
—we will send you free any size of box you want. 
The purpose is simply to demonstrate to you that 
you can save time, space and money by doing 
your storage filing “the LIBERTY way.” The list 
of standard sizes below will enable you to select 
the size of box you most need. 


Collapsible 


Storage Filing Boxes 


“Unexcelled for economical 
storage filing” 

All LIBERTY boxes are made of the best quality 

materials obtainable and are guaranteed as to 

construction and size. Boxes that are imperfect or 

out of size may be returned for full credit. 
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Attach coupon to your letterhead for 
FREE sample box and full information 


BANKERS BOX COMPANY, INC. 


RAND McNALLY BUILDING CHICAGO, ILL. 
Please send me a FREE sample LIBERTY Collapsible Stor- 
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quired certain property subsequent to March 1, 1913. Upon 
his death the property passed to his executrix and was 
thereafter sold by her. Held, that the basis for determining 
the gain or loss resulting from the sale is the value of the 
property at the date of the decedent’s death and not the 
cost to the decedent.—Appeal of Dorothy P. Straight, Ex- 
ecutrix, Dec. 2505. 

Statute of Limitations——Where tentative return, Form 
1031-T, was filed on March 13, 1919, and the return, Form 
1120, as required by law, was filed on June 16, 1919, held, 
that the five-year period of limitation provided by Section 
250 (d) of the Revenue Act of 1921, began to run at mid- 
night, June 16, 1919, under authority of the Appeal of Dallas 
Brass & Copper Co., 3 B. T. A. 856. 

Where an assessment was made in February, 1924, within 
the five-year period of limitation provided by Section 250 (d) 
‘of Act of 1921, and Revenue Act of June 2, 1924, was 
enacted prior to the expiration of that five-year period, and 
the Commissioner has not as yet begun a suit or other pro- 
‘ceeding for the collection of the tax, held, that Section 
278 (d) of the Revenue Act of 1924 is not retroactive and 
the collection of the tax, involved in this proceeding, by suit 
in court or by distraint proceedings, is barred and there is 
no deficiency.—Alliance Manufacturing Company vy. Comunis- 
stoner, Dec. 2593. 

Timber, Depletion —1. The aggregate of unit prices for 
stumpage or merchantable timber /e/d not to represent the 
value of an entire tract of timber in computing depletion. 

2. <A valuation of exhaustible property such as timber 
based upon future income must recognize the discount ap- 
plicable to such income. 

3. The statement that the Commissioner's valuation of 
timber land used in determining depletion was based upon 
information in his files which he was forbidden to disclose 
in a public proceeding is entitled to no weight as evidence 
of value.—A ppeal of Coburn Heirs, Inc., Dec. 2544. 

Value of Leasehold.—The March 1, 1913, value of tax- 
payer’s leasehold determined on the basis of capitalizing the 
difference between the rent reserved in the lease and the 
rent which the lessee would pay, making such a lease on 
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March 1, 1913, over the remaining period of the lease.— 
Appeals of Secor Hotel Company, Dec. 2504. 

Waivers, Unlimited—(1) Where the Commissioner and 
the taxpayer, pursuant to the statute, have entered into a 
consent in writing to the determination, assessment and 
collection of a tax after the time otherwise prescribed by 
law for such determination, assessment and collection, such 
consent is an extension of the statutory period, bilateral in 
character. 

(2) Where such a consent is indefinite in duration, the 
true intent of the parties is to be ascertained. Rules laid 
down by the courts in the case of contracts which are 
similarly indefinite for determining such intent are ap- 
plicable. Where the Commissioner gave notice that such 
consent would expire at a certain time, is is held that in 
the absence of other factors, such as an estoppel against the 
taxpayer, the Commission may not determine, assess or 
collect the tax after the date fixed by him for termination of 
the consent. 

(3) Such a consent was executed bv the petitioner on 
January 16, 1923, and by the Commissioner on February 19, 
1923. On April 11, 1923, the Commissioner announced that 
all such consents would expire on April 1, 1924. On Sep- 
tember 28, 1923, the Commissioner assessed the tax in con- 
troversy. On October 14, 1923, petitioner filed claim for 
abatement. On September 22, 1925, the Commissioner re- 
jected such claim for abatement. It was held that the col- 
lection of the tax is barred.—Wért Franklin v. Commissioner, 
Dec. 2605. 

The case above involved a tax deficiency for the year 
1917. The taxpayer filed his return on April 1, 1918, hence 
the five year period for collection would have expired on 
April 1, 1923, except for the consent in writing to a later 
determination, assessment and collection of the tax. The 
opinion, rendered by Mr. Phillips, says in the closing para- 
graph: “The provisions of the Revenue Act of 1924 and 
1926 have no application where the statutory period for col- 
lection expired prior to the date of their enactment into law. 
We therefore conclude that the collection of the tax is 
barred.” 


(Coeducational) 


Three-year course leading to B. C. S. (Bachelor of Commercial 
Science) Degree. 


Additional Year’s work required for M. C. S. Degree. 


Scientifically outlined course 


Standard Textbooks. 





Preparation for C. P. A. Examinations and Business Positions. 
(See current catalog for list of students who have passed C. P. A. 
examinations. ) 


Classes conducted at hours convenient to employed students. 


EVERY ACCOUNTING INSTRUCTOR A CERTIFIED PUBLIC ACCOUNTANT 


For catalog and further information write 


J. A. Beti, Ph. D., Director 


DISTRICT OF COLUMBIA COLLEGE 
(Y.M.C.A) © 


1736 G St., N. W. 


Washington, D. C. 
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Appeal Procedure Changes Proposed by 
A. B. A. Tax Committee 


— So 





(Continued from page 293) 

: reconsider many cases, technically closed so far as the Bureau 
‘ was concerned, before the filing of a petition or their trial in 
" ihe Board of Tax Appeals. For a time the new instrument 

helped to cut away much dead wood, but it has now relapsed 
e into little more than another audit section, either having or 
1 exercising no real discretion in the settlement of cases. 
e The Bureau’s problem is difficult, ‘and we have not the 
" temerity to suggest a panacea. But it must be met and solved, 
h if the whole tax structure is not to collapse, the Board of Tax 
n \ppeals smothered in the ruins and the District Courts piled 
. high with tax cases in addition to liquor litigation. Certainly 
r the Bureau must realize, as it doubtless does, that the adjust- 
vf ment of taxes is primarily an administrative function and can- 

not be delegated to the Tax Board or any other court. In 
n essence what is needed is a committee, or group, which will 
9. have the power, and will dare to exercise it, to settle tax cases 
at from the standpoint of administrative expediency, without undue 
qj emphasis on delicate points of law. Even a single individual, 
1- with vision and the backing of the Commissioner and Secretary, 
or could inspire his assistants to a sustained realization that 
e- “production” does not consist in deciding all possible doubts 
2 against the taxpayer and shifting the responsibility to the Board 
r. of Tax Appeals. 

(Continued on page 306) 
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1928 
Massachusetts 
Tax Service 


UR completely revised loose-leaf Service for 
1928 will be ready for delivery September 
1, 1927. Contains full information on Corpo- 
ration, Income, Inheritance and Stock Transfer 
taxes and is kept constantly up to date through- 
out the year by frequent mailings. Also contains 
lists of exempt and taxable securities and securi- 
ties which refund the Massachusetts tax. A com- 
plete list of all business corporations (both_ | 
domestic and foreign) doing business in Massa- 
chusetts is furnished free with each Service. | 
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Conclusion 

N CONCLUSION, there are doubtless other features of the 

machinery of the Board,of Tax Appeals with respect to 
which improvement is possible, particularly in connection with 
taking appeals to the Board, as provided in Sections 273, 274, 
and 283, and related sections. In view of the limitation of time 
and space to which this report is subject, we shall not now enter 
upon a discussion of those provisions, but we understand that a 
study of them has already been begun by counsel for your 
Committee. Such study, and the simplification to which it 
should lead, has the sympathy and support of our Committee. 

Respectfully submitted, 

Hugh Satterlee, chairman; George M. Morris, secretary; 
Alfred B. Benedict, Charles S. Cushing, Albert L. Hopkins, 
Robert N. Miller, Harry C. Weeks—Special Committee on 
Federal Taxation of the American Bar Association. 


Operation of “Wash Sales” Provisions of 
the Revenue Acts of 1924 and 1926 


N INTERPRETATION of the “Wash Sales” 

provisions of Sections 214 (a) 5 and 204 (a) 11 
of the Revenue Acts of 1924 and 1926, the following 
opinion has been rendered by the General Counsel of 
the Bureau of Internal Revenue: 


“Under the terms of Section 214 (a) 5 no deduction for 
any loss claimed to have been sustained in any sale of securi- 
ties is allowable, where it appears that within the 30 days 
before or after the date of such sale the taxpayer purchased 
substantially identical property, and the property so acquired 
was held by the taxpayer for any period after such sale. The 
fact, on account of which a loss from the sale of securities is 
disallowed, is the purchase by the taxpayer within 30 days 
before or after the sale of substantially identical property to 
that sold. One such purchase within the prescribed 60-day 


Orders - Inquiries 


Gives counts and prices on over 8,000 
different lines of business. No matter 
what your business, in this book you 
will find the number of your prospec- 
tive customers listed. 

Valuable information is also given as to 
how you can use the mails to secure 
orders and inquiries for your products 
or services. 


Write for Your FREE Copy 
R. L. POLK & CO., Detroit, Mich. 


Largest City Directory Publishers in the Werld 
Mailing List Compilers—Business Statistics 
Producers of Direct Mail Advertising 


A r ING 
ame MINIMIZ 


BOOK TAXES 


LEGAL ¥, 


a re ee ne ee ae 


Vai MINIMIZING | 


August, 1927 


TAX By JOHN H. SEARS, of the New York City Bar TAXES 


Author Sears’ “Trust Estates,” “Trust Company Law,” Etc. 
SEARS 
HE purpose of this book is FIRST, to point out funda- — 


SAVING mental differences between methods of avoiding or — 


reducing taxes which may safely be regarded as ef- 

bes | T fective and lawful, as distinguished from forbidden eva- 
sion, and SECOND, to furnish synopses of all tax - 

tems, State and Federal, showing requirements for 


Assessments, Returns, Rates, Exemptions, Deductions, 
QO Collections, Penalties, ete. 


Mr. John H. Sears, author of Sears’ “Trust Estates,” SSS) 
“Trust Company Law,” ete. a: ae ee ee anvee on SYNOPSES 
tax problems for years. eat accumulation of le Se ae 
Bs . pang Sian oy. Sedlesuneiien: on this topic is now offered S TATE & FEDERAL 
The Old South Press, | profession in practical form, fully annotated. SYSTEMS 
12@ Broadway, New Yerk, N. Y. | | 
Please send, prepaid, “Sears en Minimis- Large business concerns find it profitable to + 
img Taxes,” Buckram, for which I enclose employ legal tax experts to put into effect tax 
saving methods, which, like devices for reduc- 
ing insurance premiums, put money in the 
bank. It is equally profitable for every tax- 
payergand is now made possible through the 
use of,Sears on MINIMIZING TAXES. 








August, 1927 


period is sufficient to result in the disallowance of the loss, 
whether such purchase takes place in the first half of the pro- 
scribed period or in the second half—that is, whether within 
30 days before the sale or within 30 days after the sale. The 
making of other such purchases in addition to the first pur- 
chase of substantially identical property within the 60-day 
period is therefore immaterial. 


“Where there are numerous purchases within the proscribed 
period it seems’ natural and logical to consider the first as the 
purchase on account of the making of which the loss on the 
sale is not allowable. Such a rule is analogous to the principle 
stated in Article 39 of Regulations 65 and 69 that when ‘shares 
of stock in a corporation are sold from lots purchased at dif- 
ferent dates and at different prices and the identity of the 
lots can” not be determined, the stock sold shall be charged 
against the earliest purchases of such stock.’ This rule be- 
comes important in the application of the provisions of Section 
204 (a) 11, which are to the effect that if substantially identical 
property was acquired after December 31, 1920, ‘in place of 
stock or securities which were sold or disposed of and in 
respect of which loss was not allowed as a deduction’ under 
Section 214 (a) 5, the basis in the case of the property so 
acquired shall be the basis in the case of the securities so sold 
or disposed of, except that if the repurchase price was in ex- 
cess of the sale price such basis shall be increased in the 
amount of the difference, or if the repurchase price was less 
than the sale price such basis shall be decreased in the amount 
of the difference. 


“In line with the rule above suggested, the first purchase 
of securities (provided the purchased securifties are substan- 
tially identical with those sold) within the proscribed period 
should be regarded as made up of the substantially identical 
property which was acquired in place of the securities, the 
loss upon the sale of which is disallowed, regardless of whether 
such first purchase was made within the 30-day period before 
the sale or within the 30-day period after the sale. To hold 
that securities purchased within the proscribed period but be- 
fore the sale are not securities acquired in place of the securi- 
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ties sold would necessitate the disallowance of the loss sus- 
tained in making the sale, and in addition (except in cases 
where there is also a purchase after the sale) would result in 
depriving the taxpayer of the right, which Congress intended 
he should have, to carry the new securities at a basis which 
ultimately will result in the return to him of his entire invest- 
ment tax free. 

“Stated simply, the ‘wash sales’ provisions operate as fol- 
lows: A taxpayer who has purchased securities which have 
decreased in valye is prevented from taking a loss for income 
tax purposes by. selling the securities if, within 30 days prior 
to the sale or 30 days afterwards, he purchases other similar 
securities. In such a case the indicated loss is not an allow- 
able deduction, but the amount thereof may be added to the 
purchase price of the new securities in arriving at the basis 
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to be used in determining gain or loss upon the subsequent 
sale of those securities. Thus, while the taxpayer can not 
prematurely claim losses, he is allowed eventually to receive 
the return of his entire investment tax free.”—G. C. M. 1210: 
VI-27-3293. 


Personal Announcements 


SOCIAL event of interest to many of our read- 

ers was the marriage on July 26 of A. W. Gregg, 
general counsel of the Bureau of Internal Revenue. 
and Miss Dorothy Mondell, daughter of Frank W. 
Mondell, former congressman from Wyoming. 


The wedding occurred in the Episcopal Church at 
New Castle, Wyoming, the old home of the Mondells, 
and among the guests was Mrs. Calvin Coolidge, 
whose summer home in the Black Hills is but sixty 
miles from New Castle. The reception for the guests 
was held at the Mondell ranch. 


Mrs. Gregg is the eldest of the Mondell children. 
Following her successful debut in Washington, D. C., 
-a few years ago, she chose to enter the journalistic 
field, in which she was successful. She recently re- 
signed her position as assistant society editor of the 
Washington Post. 





The Validity of the Amended Regulations 
Relating to Sales by Executors 
(Continued from page 288) 


property, in order to pay the decedent’s debts, the 
income, measured in accordance with the new regula- 


tions, is taxable. If there are no debts and the heirs 
or legatees succeed to the property and themselves sell 
at the same price, no taxable income results under 
the amendment of 1921. 


When an executor or administrator sells personal 
property of the estate, whose property does he sell 
It is true he holds the legal title, but it is only a naked 
legal title. The heir or legatee has the beneficial in- 
terest from the moment of death of the decedent, sub- 

(Continued on page 310) 
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A Law Course For Accountants 


‘THE field of business venture which comes under the ex- 

amination of the accountant in modern practice has 
become so broad that a thorough knowledge of law and 
equity is well nigh indispensable. 


In an address before the ninth annual meeting of The 
American Association of University Instructors in Ac- 
counting, Mr. Edward E. Gore, C.P.A., of Chicago, and 
a former president of the American Institute of Account- 
ants, said in part: 


““* * * The modern tendencies of accounting practice are such 
as * * * call for training in the law in directions that have 
heretofore failed of recognition. This tendency suggests the 
desirability of extending the courses provided for the primary 
education of the public accountant * * *, These courses of 
study are almost entirely of a legal nature. * * * It is cer- 
tain that both the accountant and the lawyer need to know more 
about each other’s profession than 
has ever been the case before.” 
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_ This is the famous 25-volume Modern American Law 
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of last resort. (See illustration in miniature above.) This 
library forms the basis of the course and because of its 
elaborate indexing system serves immediately as a valuable 
reference work upon the entire field of modern dry law. 


Elaborate Lesson Material 


But the set of text books is only one part of this rather 
unusual course. There is, in addition, the instructive les- 
son material mailed at regular intervals. The lessons 


tional work. 


teach it to you. 


GOOD REASONS 


Blackstone Institute teaches one subject 
only——Law, and its present course is based on 
36 years of experience in non-resident educa- 
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ject only to the liability for the decedent’s debts. The 
owner of a naked legal tjtle derives no “income” from 
the sale; it is the owner of the beneficial interest who 
derives the income. The fact that, for convenience 
in collections, the tax is assessed against the adminis- 
trator does not affect the question. If the amendment 
of 1921 refers to the sale of the beneficial interest, 
then it is a sale of property “acquired by bequest, de- 
vise or inheritance”; if it applies to the naked legal 
title of the administrator, then no income results from 
the sale. 

It was held, in re Wiggin v. Perkins, 5 Atl. 904, 907, 
64 N. H. 36, that the term “heirs,” as used in the 
will in question, should be construed to include legal 
representatives, and not to have been used by the tes- 
tator in its strict legal sense. 

It was held, in re Price v. Forrest (N. J.), 35 Atl. 
1075, 1080, that an Act of Congress voting a sum of 
money to “Rodman M. Price, or his heirs,” should 
be construed to include “his personal representatives,” 
making the money subject to his debts. 

It was held, in Shapleigh v. Shapleigh, et al. (N.H.), 
44 Atl. 107, that the word “heir” in a will may be con- 
strued as “legatee” or “devisee,” under the circum- 
stances of that case. This case was cited with approval 
in re Taylor v. Perkins (N. H.), 56 Atl. 741, 742. 

It was held, in re Hullett’s Estate (Ind.), 89 N. E. 
509, that, under a statute providing that kindred of the 
half blood shall inherit equally with those of the whole 
blood, but if the estate came to intestate by gift, devise 
or descent, those only. who are of the blood of the 
ancestor shall inherit, the term “gift, devise or des- 
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cent” includes all property, real or personal, that came 
to intestate without a consideration being paid therefor. 

In Rountree v. Pursel (Ind.), 39 N. E. 747, 749, 
the court, after defining the rules governing interpre- 
tation of wills, said: 

“The same rule prevails in the construction of statutes in 
reaching the legislative intent. The word ‘descent’ ordinarily 
applies to the devolution of real estate. But all of these words 
and the phrase ‘gift, devise or descent’ may be so used as to 
indicate the manner of the devolution of both real and personal 
property, or of personalty alone.” 

How Can the Present Confusion Be Best 
Remedied ? 


The writer is confident that the courts will hold the 
amendment to Regulation 343 to be invalid, and restore 
the former regulation covering sales by executors and 
administrators. The journey through the courts is, 
however, a long and wearisome one. The situation 
can be corrected by Congress at the coming session by 
an appropriate retroactive amendment. The writer, 


therefore, recommends that all those affected by the 
new regulations, as well as those interested in the 
proper interpretation of the Income Tax Act, urge 
their representatives in Congress to provide a prompt 
remedy. 
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May we send you details on SHEPARD’S CITATIONS for your 
state? 


Established THE FRANK SHEPARD COMPANY Incorporated 
1878 Publishers of — 


SHEPARD’S CITATIONS 


76-88 Lafayette Street New York 


August, 1927 
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Now You Can 


COMBINE YOUR INCOME TAX LIBRARY 


OF ALL YEARS 


IN ONE VOLUME 


4000 Pages, Bible Paper 


ONE INDEX—650 PAGES—THE MOST EXHAUSTIVE 
EVER BUILT. THIS ALSO GIVES DIRECT CITA- 
TIONS TO OFFICIAL SOURCES. 
Under ONE FINDER BY ARTICLE NUMBERS for everything 
under EACH Article of the Regulations. 
ONE CITATOR. 
ONE FINDING LIST FOR EACH CLASS OF MATERIAL. 


CONSOLIDATED U. S. INCOME TAX LAWS 
Regulations, Rulings, Cases, 1861-1926 (Inclusive) 


Coordinate your whole library—fill in all gaps. 

Show instantly which Law is applicable. 

Make it easy for you to construe each Act by analogy with all other Laws and 
WI], TL L Regulations. 

Automatically reveal the relation of much additional material on most questions. 

Save much time—save shelf room. 

Pay for itself many times over. 


PROVE THAT IT IS INDISPENSABLE—. 


THE ONLY MASTER TAX LIBRARY 


In a Single Volume — Covering Everything Ever Issued 


How many times have you been aggravated beyond words in working out the application of 
ls, Decisions and Rulings, together with the various Laws and Regulations, to actual 
problems 

Probably your office is now burdened with dozens of volumes and bulletins on Income Taxes. 

The more you have, the greater the difficulties in using them effectively. 

Regardless of claims, this is THE ONE and ONLY work that brings together and compares in 
one place in the text, on any question, EVERYTHING EVER ISSUED on Federal Income Taxes. 

THIS WORK GIVES YOU THE BENEFIT OF YEARS OF EXPERIENCE OF A HIGHLY 
ae COMPARE THIS VOLUME WITH YOUR WHOLE LIBRARY 


No matter what other Services or books you now have on Income Taxes, you should at least examine 
this volume—at your own convenience—without cost or obligation. 


Commerce Clearing House, Inc. 
231 S. La Salle St., 
Chicago, IIl. 
Send 1927 “Consolidated Laws’ for 
15 days’ free trial. We will return the 


volume within 15 days or send you $30 
on receipt of statement. 


JUST OFF THE PRESS 
$30 PER VOLUME ss Asirevai 
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Can You Do This Problem in 30 Seconds? 


What would be the correct amount of unexpired premium per thousand on the following insur- 


ance policy; annual premium $23.00 per thousand, policy expiring Nov. 11th and cancelled 
May 3rd same year? 


Calendar to Be Used in Determining Number of Unexpired Days Between Any Two Dates 































May 1 121 Aug. 1 213 Nov. 1 305 
These tables c—> oa = ae The most sim- 
3 215 3 307 
already have 4 216 4 308 ple; the most 
won the un- 5 125 5 217 5 309 accurate; the 
qualified in- 6 126 6 218 6 310 most rapid 
dorsement of 7 127 7 219 7 311 Pro-rata Cal- 
. 8 128 8 220 8 312 : 
the accounting culating Table 
9 129 9 221 9 313 A 
field. 10 130 10 222 ever devised. 
11 131 1l 223 
12 132 12 224 . , 
aoa NUMBER OF UNEXPIRED DAYS 
of ) 181 182 183 184 «185 186 §« 187188189 190 191 192 J 193 
Prem Fs 
‘ -529 
1.058 
1.586 
2.115 
2.644 
3.173 
3.701 
4.230 
4.759 
5.288 
§.816 
6.345 
6.874 
7.403 
7.932 
8.460 
8.986 
9.515 
‘ 10.04; 
10.466 10.57: 
10.932 10.989 11.10: 
11.452 1.63: 
3 03 ¢ Lp 16: 
12.0 U9G 69 





e . U 34 ew 2. 
25 12.603 12.740 582 13.151)13.21 


NOTE HOW QUICKLY YOU ARRIVE AT THE FIGURE 
YOU WANT WITH ABOVE TABLES. 
CALENDAR TABLE SHOWS 


These tables instantly give the expired or unex- 
pired portion of any amount (Dollars and Cents) 
to be prorated for any period. They comprise a 


THAT NOV. 11TH IS........ 315TH DAY OF YEAR. ‘ , P 
CALENDAR TABLE SHOWS time and labor saving device whose value already 
THAT MAY 3RD IS........... 123RD DAY OF YEAR. has been recognized by thousands of accountants, 
SIMPLE — ee Tes Unenen pave, Stee. bookkeepers, and insurance companies. 


TABLE INSTANTLY SHOWS THAT $12.099 IS THE 
CORRECT AMOUNT OF UNEXPIRED PREMIUM PER 
THOUSAND. 

It is no longer necessary for accountants to spend 
costly hours in computing exact amounts of unex- 
pired insurance and accrued interest, or in making 
other pro rata calculations. 

The figure you want will be at the 
your pencil with “UNEXPIRED INS 
PREMIUM TABLES” on your desk. 


oint of 
ANCE 


An additional feature of the tables is a simple 
calendar for finding quickly the number of days 
between any two dates. These tables represent 
the combined effort and thought of a great many 
accountants, auditors, and mathematicians. They 
have been tested and verified on calculating ma- 
chines and are absolutely correct. Their arrange- 
ment is so very simple that you will marvel at the 
speed and lack of effort experienced in their use. 


Price: $5.00. Write us for quantity price. 


The Accounting Appliance Company 


Room 1908, 233 So. La Salle Street 


Chicago, Il}inois 





MERCEDES 


The Most Efficient Machine fo 


Mercedes Calculating machine, model 8, multiplies 
and divides automatically by only three steps as follows: 


1. Set in the multiplicand or divisor. 
2. Set in the multiplier or dividend. 


3. Release the carriage and the proven answer is 
given. 


While figuring one problem the clerk sets in the 
next number and writes down the result. 


We will gladly give more information and 
a demonstration. 


RALPH C. COXHEAD CORP. 


Fifty-third floor-—Woolworth Building 
New York, N.Y. 











the S hort Way through F 1gures 


The Marchant Calculator plus any 
member of the Office Organization 
and not a specially trained “Operator” 
but any member. The figures go in- 
to the machine smoothly, the re- 
sults are 100% accurate, and, 

the problem completed, the fig- 

ures are dismissed with a 

flick of the fingers—never 

a crank to twist with 

thelightning clearance 

of the Marchant 

Super Automatic. 


Right hand control—the left is free 
to follow the figures on the sheet. 
Three dials, each read on a straight 
line of closely spaced openings— 
closely spaced for easy natural read- 
ing. True figures in each dial. 
There is no need to bother 

with complementary figures. 

The Marchant is there to 

take out all of the com- 

plications — to make 

figure work a short 


cut to results. 


“The Complete Figuring 
Machine” 


Let our local representative show you how well Marchant 

is adapted to your figuring needs—see the Super Automatic 

short-cut its way thru the day’s work. No obligation at 
all. It will be a pleasure to show you a Marchant. 


MARUHANT 


CALCULATING MACHINE COMPANY 
OAKLAND, CALIFORNIA 

















